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U.S. Customs Service 


Treasury Decisions 


(T.D. 80-97) 
Foreign Currencies—-Daily Rates for Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York for the Brazil cruzeiro, People’s Republic 
of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore dollar, 
Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates for the dates and foreign currencies shown below. The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
part 159, subpart C, Customs Regulations (19 CFR 159, subpart C). 

Brazil cruzeiro: 
March 17-21, 1980 $0. 0214 


People’s Republic of China yuan: 
March 17, 1980 _. $0. 644413 
March 18, 1980 . 636780 
March 19-21, 1980 . 633633 


Hong Kong dollar: 
Wrarehr 7s 1680: 222 cheese tee. ca soe be $0. 197785 
March 18, 1980 . 196928 
March 19, 1980 _  .197278 
March 20, 1980 . 198373 
March 21, 1980 . 197863 
Iran rial: 
IMearcht £7=20 1980... 2 oo I LE ae Not avail- 
able 
Philippines peso: 
March 17-21, 1980 $0. 1350 
1 
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Singapore dollar: 
March 17, 1980 $0. 448934 
March 18, 1980 . 448029 
March 19, 1980 . 447227 
March 20, 1980 . 448029 
March 21, 1980 . 446828 


Thailand baht (tical): 
March 17-21, $0. 0489 


Venezuela bolivar: 
March 17-21, 1980 $0. 2329 
{[LIQ-3-TRODE] 
Dated: April 2, 1980. 
G. Scorr SHREVE 
(For Chester R. Krayton, 
Director, Duty Assessment Division). 


(T.D. 80-98) 
Foreign Currencies—Variances From Quarterly Rate 


Rates of exchange based upon rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to section 522(c), Tariff Act of 1930, as amended (31 U.S.C. 
372(c)), and reflect variances of 5 per centum or more from the 
quarterly rate published in T.D. 80-28 for the following countries. 
Therefore, as to entries covering merchandise exported on the dates 
listed, whenever it is necessary for Customs purposes to convert such 
currency into currency of the United States, conversion shall be at 
the following rates: 


Austria schilling: 
March 17, 1980 $0. 074391 
March 18, 1980 . 074627 
March 19, 198 . 074349 
March 20, . 074850 
March 21, . 074405 


Belgium franc: 
March 17, . 032895 
March 18, . 032808 
March 19, 1§ . 033102 
March 20, 1 . 033190 
March 21, . 032949 
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Denmark krone: 
March 17, 1980 : . 170794 
March 18, 1980 . 170619 
March 19, 1¢ : . 171394 
March 20, . 171571 
March 21, 1$ . 170068 


Finland markka: 
AVEGEGHD (LOGO ote 5-0 s seee te e a n cpuneel sew $0. 256049 
March 18, 1¢§ . 255787 
March 19, 1980 : . 255918 
March 20, . 256674 
March 21, 1980 . 256180 


France franc: 
March 17, 198 50. 228598 
March 18, 1¢ . 228050 
March 19, 198 0 . 228781 
March 20, Re in ee ee ... «229938 
March 21, 1980 ; . 229095 


Germany deutsche mark: 
Marenitd, ISSO. cocci. ec henec cons oun Pee OO oaere 
WATCH ES) LOSUE: << 53605 ame on 2 os ain'oe | so ee es 
March: 1951980. 2.5.2.2... . 533903 
March 20, 1980_ __ . 536049 
March 21, 1980 _  .532481 


Ireland pound: 
March 17, 1980- 
March 
March 19, 1980 
March 20, 1980- 
March 21, 1980 


Italy lira: 
March 17, 1980-_- setietarits ore $0. 001145 
ERECT Sr BOO ont ae i _.. .001140 
March _ . 001144 
March 20, 1980 . 001149 
March 21, 1980 . 001144 


Netherlands guilder: 
WierGr ls 1OSO. 2 i SE lei > Soe Ss eee, _. $0. 485673 
Nharthi ie, LOs0 Sos bet fa. See 38 . 485791 
March 19, 1980 . 486500 
Wiarenr a0 GUGU: 2 Soba = Se kee ee _.  . 488568 
March 21, 1980 . 486381 
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Spain peseta: 
March 17, 1980 $0. 014312 
March 18, 1980 : . 014316 
March 19, 1980 . 014368 
March 20, 1980 les) 
March 21, 1980 . 014302 


Sweden krona: 
March 17, 1980 . 227350 
March 18, 1980 . 227583 
March 19, 1980 . 228206 
March 20, 1980 . 228571 
March 21, 1980 . 227739 
Switzerland franc: 
March 17, 1980 . 559284 
March 18, 1980 . 561482 
March 19, 1980 , . 563857 
March 20, 1980 . 567601 
WEATCh'21:" 2080s. ovetesece ssa 5 + ee eee . 562114 
*Rate did not vary this date. Use quarterly rate. 
[LIQ-3-TRODE] 
Dated: April 2, 1980. 
G. Scott SHREVE 


(For Chester R. Krayton, 
Director, Duty Assessment Division). 





U.S. Customs Service 
General Notice 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This document advises that public comments received 
by Customs in response to a notice pubished in the Federal Register on 
October 10, 1979 (44 F.R. 58575), relating to Customs regulatory 
reporting requirements, are currently under review. If it is determined 
that further action to modify, simplify, or eliminate any reporting 
requirements is required, a subsequent notice will be published in the 
Federal Register. 
FOR FURTHER INFORMATION CONTACT: Lawrence P. 
Dunham, Regulations and Research Division, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229; 202- 
566-8237. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

As part of an ongoing reporting reduction program, Customs pub- 
lished a notice in the Federal Register on October 10, 1979 (44 F.R. 
58575), advising that it was reviewing its regulatory reporting require- 
ments to insure that they were meaningful. In order to determine 
which reports were necessary, which could be modified or simplified so 
as to obtain the same information in a less burdensome manner, and 
which were achieving the policy goals for which they were established, 
interested persons were invited to submit written comments concerning 
those reporting requirements which they considered in need of revision 
or elimination, or which were difficult to understand or costly to 
comply with. 

The five comments received in response to that notice currently are 
being reviewed. If it is determined on the basis of Customs review that 
changes to any reporting requirements are necessary, another notice, 
describing the specific reporting requirements, proposed changes, and 
requesting additional comments will be published in the Federal 
Register. 
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Because public participation in the regulatory review process is of 
substantial assistance in the ongoing reporting reduction program, 
Customs will from time to time publish notices in the Federal Register 
requesting comments concerning its reporting requirements, its forms, 
and the data required by those forms. 

Dated: April 4, 1980. 

Wiuiam T. ArcHey, 
Commissioner of Customs. 


(521414) 


Notice That the Customs Service is Soliciting Public Comments on a 
Proposal to Incorporate by Reference Riders to all Term Bonds in 
the Automated Bond Information System 


AGENCY: U.S. Custom Service, Department of the Treasury. 


ACTION: Notice requesting public comments. 

SUMMARY: This document gives notice that the Customs Service 
has under consideration a proposal which would amend each of the 
term bonds currently in the automated bond information system 
(ABIS), to permit the addition of any of the approved ABIS bond 
riders when a bond is submitted to a district director of Customs. 


DATES: Comments must be received on or before (60 days from the 
date of publication in the Federal Register). 


ADDRESS: Comments should be addressed to the Commissioner of 
Customs, attention: Regulations and Research Division, 1301 Con- 
stitution Avenue NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: William G. Rosoff, 
Carriers, Drawback and Bonds Division, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229; 202-566-5856. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
It is generally held that an insurance contract with an attached 
rider, in which the contract and rider refer to each other, constitute 
a single agreement. However, bonds in the automated bond informa- 
tion system (ABIS) do not refer to their bond riders. Although a 
rider may refer to a bond, it does not become part of the contract 
simply by being fastened to the bond. An intent to treat the rider 
as being. part of the bond can be shown by having the parties to the 
bond sign the rider. 
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However, the acceptance of ABIS bond and bond rider packages in 
which only the bond itself is properly signed may affect the validity 
of the rider, thus rendering the transaction covered by the rider 
unsecured. Moreover, the acceptance of ABIS bond and bond rider 
packages in which only the bond is properly signed is administratively 
burdensome to Customs inasmuch as ABIS computer printouts do not 
show how the bond or any rider was signed. Consequently, Customs 
requires that principals on all ABIS bonds sign and, in the case of 
corporate principals, authenticate the signature on all riders, whether 
submitted with the bond or separately. 

To insure uniformity in the acceptance of ABIS bond and bond 
rider packages, and for the convenience of persons submitting such 
packages, the Customs Service is considering the addition of language 
to all ABIS bond forms to allow principals on these bonds to incor- 
porate by reference any of the approved ABIS bond riders when a 
bond is submitted to the district director of Customs in accordance 
with section 113.26, Customs Regulations (19 CFR 113.26). Prin- 
cipals would add a rider or riders simply by indicating in the space 
provided on the bond form the appropriate letter of the rider and the 
corresponding Treasury decision number or headquarters memoran- 
dum which incorporates the text of the rider. The approved ABIS 
bond riders are set forth in T.D. 73-198 (riders A-L), T.D. 73-284 
(rider M), T.D. 73-329 (rider N), T.D. 76-246 (rider O), T.D. 78-140 


(rider P), and headquarters memorandum, dated November 20, 1978, 
BON-3-O0:D:EAO (rider R). 

Principals on ABIS bonds would continue to have the option of 
adding one or more riders during the term of the underlying bond by 
submitting a signed and authenticated bond rider and bond trans- 
cript, Customs form 53, to the district director who approved the 
bond. 


PROPOSED ACTION 


Under Customs proposal the following language would be added to 
each ABIS bond form immediately after the last whereas clause and 
before the list of conditions: 

Whereas, the above-bounden principal expects to engage in 
activities covered by the following bond riders ooo00o00o 
[JOIOID set forth in 

Whereas, the principal and surety intend to be bound to the 
same extent as if they had executed each of the listed riders; 

The following language would be added after the last condition and 
immediately before the phrase “then this obligation shall be void; * * *”: 

If the above-bounden principal complies with every condition 


and obligation contained in each listed bond rider in connection 
with the principal’s activities; 


315-598 0 - 80 - 2 
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COMMENTS 

The Customs Service invites written comments (preferably in 
triplicate) on its proposal to amend all ABIS bond forms to permit 
the addition of any of the approved bond riders when a bond is sub- 
mitted to a district director of Customs, and what changes, if any, 
should be made. 

All comments received in response to this notice will be available 
for public inspection in accordance with section 103.8(b), Customs 
Regulations (19 CFR 103.8(b)), during regular business hours at the 
Regulations and Research Division, Headquarters, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington D.C. 20229. 


DRAFTING INFORMATION 


The principal author of this notice was James A. Seal, Regulations 
and Research Division, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other offices within the 
Customs Service participated in its development. 

Dated: April 2, 1980. 

Harvey B. Fox, 
Acting Director, Office of 
Regulations and Rulings. 
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Customs Court 
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Customs Decisions 


(C.D. 4848) 


ARMSTRONG Bros. Toot Co.; BeramMan Toot MANUFACTURING Co., 
Inc.; Duro Merat Propucts Company; MitwavukEE Toot & 
EquieMENtT Co., Inc.; Proto Toots Division, INGERsoLL Ranp 
Company; WARREN Toot Corporation; Witson Toot Division 
oF WiLTON CorPoRATION; AND WoopINGs-VERONA Toot Works, 
PLAINTIFFS ¥. UNITED States (GREAT NEcK Saw MANUFACTURING, 
INCORPORATED, PARTY-IN-INTEREST), DEFENDANT 
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On Plaintiffs’ Motion and Government’s Cross-Motion for Summary 
Judgment 


Court No. 77-8-02004 
[Plaintiffs’ motion denied; Government’s cross-motion granted.] 
(Dated March 27, 1980) 


Frederick L. Ikenson, Hsq., for the plaintiffs. 

Alice Daniel, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch, Joseph I. Liebman, Attorney in Charge, Field Office for 
Customs Litigation, and Sidney N. Weiss, trial attorney, Esqs., for the defendant. 


NEwMaAN, Judge: 
INTRODUCTION 


This is an American manufacturers’ action brought pursuant to 28 
U.S.C. 1582(b) (1976), 28 U.S.C. 2632(a) (1976), and 19 U.S.C. 
1516(c) (1976), involving the Antidumping Act of 1921, as amended 
(19 U.S.C. 160, et seq. (1970)) (Antidumping Act). 

Plaintiffs, domestic manufacturers, and/or wholesalers of certain 
nonpowered handtools (viz, chisels, punches, hammers and sledges, 
vises, C-clamps, and battery service tools), contest the negative injury 
determination of the U.S. International Trade Commission (Com- 
mission) in investigation No. AA1921-149 (40 F.R. 57517 (1975)) and 
the action of the Department of the Treasury (Treasury) in amending 
its determination of sales at less than fair value (LTFV) (40 F.R. 
49111 (1975)). Great Neck Saw Manufacturing, Inc., made a party in 
interest pursuant to 19 U.S.C. 1516(c) (1976),! is the consignee in 
New York Seaport entry No. 77-471887 of July 20, 1977, and the 
importer of handtools falling within the class or kind of merchandise 
involved in this action imported without assessment of antidumping 
duties. 

This action is presently before me on plaintiffs’ motion and the 
Government’s cross-motion for summary judgment. After careful 
consideration of the voluminous administrative record and the com- 
prehensive memoranda of law submitted by counsel, I have concluded 
that no genuine triable issue of fact is presented in this case, and that 
defendant is entitled to summary judgment dismissing this action. 

BACKGROUND 

The highlights of the administrative history of this action are un- 
disputed, and may be briefly summarized: 

1. On September 5, 1974, an antidumping proceeding notice issued 
by Treasury was published in the Federal Register (39 F.R. 32159), 


1 Under 19 U.S.C. 1516(f) (1976), the consignee or his agent has the right to appear and be heard as a party 
in interest in an action brought by an American manufacturer pursuant to sec. 1516. In the present case, 
however, the party in interest, Great Neck Saw Manufacturing, Inc., did not file any papers in connection 
with the present cross-motions. 
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advising that an investigation was being instituted to determine 
whether certain nonpowered handtools from Japan, including chisels, 
punches, hammers and sledges, vises, C-clamps, and battery service 
tools, were being or were likely to be sold at LTFV. 

2. On June 5, 1975, a withholding of appraisement notice was issued 
by Treasury and published in the Federal Register (40 F.R. 24218). 
Included among the handtools covered were chisels, punches, hammers 
and sledges (with or without handles), vises, C-clamps, and battery 
service tools, other than specific hand and battery service tools, from 
certain Japanese sources. In the notice, battery service tools were 
stated to include “battery terminal lifters, battery post and terminal 
cleaning brushes, battery terminal spreaders, angle-nose pliers, booster 
cables, and battery service kits (terminal puller, cleaning brush, and 
two terminals).’”’ 

3. On September 5, 1975, a determination of sales at LTFV cover- 
ing ‘Certain Nonpowered Handtools from Japan” was issued by 
Treasury and published in the Federal Register (40 F.R. 41155). 
Included among the handtools covered were chisels, punches, hammers 
and sledges (with or without handles), vises, C-clamps, and battery 
service tools, other than specific hand and battery service tools, from 
certain Japanese sources. The term “battery service tools,” was de- 
fined in the same manner as it was in the withholding of appraise- 
ment notice. 

4. Thereafter, on September 10, 1975, the Commission instituted 
investigation No. AA1921-149 for the purpose of determining whether 
an industry in the United States was being or was likely to be injured, 
or prevented from being established, by reason of sales at LTFV. 
On September 15, 1975, the Commission published in the Federal 
Register its notice of investigation and public hearing (to be held on 
October 2, 1975) and included in such notice the same definition of 
battery service tools used by Treasury in its withholding of appraise- 
ment notice and its determination of sales at LTFV (40 F.R. 42607). 
A notice rescheduling the hearing from October 2 to October 22, 1975, 
was published by the Commission in the Federal Register on Sep- 
tember 24, 1975 (40 F.R. 43956). The hearing was held on October 22 
and 23, 1975. 

5. On October 21, 1975, Treasury published in the Federal Register 
an amendment of determination of sales at LTFV by eliminating from 
the scope of its original determination all battery service tools other 
than battery terminal lifters (40 F.R. 49111). 

6. The Commission, on October 23, 1975 (second day of the hearing), 
amended the scope of its investigation to make it correspond with the 
new advice received from Treasury, and on October 29, 1975, pub- 
lished in the Federal Register notice of the amendment of the investi- 
gation (40 F.R. 50320). 
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7. The Commission unanimously reached a negative decision (viz, 
it determined that an industry in the United States is not being or is 
not likely to be injured, or is not prevented from being established, by 
reason of the sales at LTFV). The decision together with a statement 
of reasons was published in the Federal Register on December 10, 
1975 (40 F.R. 57517). In arriving at its determination, the Commission 
gave due consideration to written submissions from interested parties, 
evidence adduced at the hearing, and all factual information obtained 
by the Commission’s staff from questionnaires, personal interviews, 
and other sources. 

No question has been raised concerning plaintiffs’ compliance with 
the administrative prerequisites to the initiation of a civil action 
prescribed by 19 U.S.C. 1516 (a) and (c). 

Pursuant to plaintiffs’ motion and over defendant’s objection, I 
entered an order that the Secretary of the Commission prepare and 
transmit to the clerk of the court, on or before September 25, 1978, the 
following: (1) A certified copy of the transcript of proceedings and 
exhibits introduced before the Commission in investigation No. AA1921- 
149; (2) certified copies of all written submissions, questionnaires, 
reports, and all other documents relating to investigation No. AA1921- 
149; and (3) all other things in the files of the Commission relating to 
the investigation.’ 

Pursuant to the foregoing order, as modified, the Secretary of the 
Commission transmitted what are represented to be all of the docu- 
ments and things enumerated and described above that were locat- 
able, with the exception of the one document which was claimed by 
the Commission Chairman to be privileged.* 


STATUTES INVOLVED 

The statutory provisions relevant to this action are: 

Section 201, Antidumping Act of 1921, as amended, 19 U.S.C. 160 
(1970): 


Initiation of investigation; ingury determination; findings; with- 
holding appraisement; publication in Federal Register. 


(a) Whenever the Secretary of the Treasury (hereinafter called 
the Secretary) determines that a class or kind of foreign mer- 
chandise is being, or is likely to be, sold in the United States 


2 This was an unpublished order entered on July 26, 1978. In a similar published order entered in a com- 
panion case, it was stated that the order was to enable the court to determine whether the Commission’s 
finding of injury was ‘‘among other things, arbitrary, an abuse of discretion, or otherwise contrary to law.”’ 
Armstrong Bros. Tool Co. et al. vy. United States, etc., 80 Cust. Ct. 252, C.R.D. 78-5 (1978). The July 26, 1978, 
order in the instant case was modified by a stipulation for a protective order entered on Aug. 28, 1978. 

3 These documents and things, comprising the massive administrative record, are listed on two numbered 
indexes, which were also transmitted to the court, entitled “List No. 1 Public Documents Transmitted to 
the United States Customs Court,’’ and “List No. 2, Confidential Documents Transmitted to the United 
States Customs Court.”’ Public documents are identified on list No. 1, while those documents which the 
Commission treated as containing confidential business information and which are subject to the terms of 
of the stipulation for protective order are identified on list No. 2. 

4 This claim of privilege was sustained by the court in an unpublished order entered on Dec. 29, 1978. 
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or elsewhere at less than its fair value, he shall so advise the U.S. 
Tariff Commission, and the said Commission shall determine 
within three months thereafter whether an industry in the United 
States is being or is likely to be injured, or is prevented from being 
established, by reason of the importation of such merchandise 
into the United States. The said Commission, after such investiga- 
tion as it deems necessary, shall notify the Secretary of its deter- 
mination, and, if that determination is in the affirmative, the 
Secretary shall make public a notice (hereinafter in secs. 160 to 
171 of this title called a finding) of his determination and the 
determination of the said Commission. For the purposes of this 
subsection, the said Commission shall be deemed to have made an 
affirmative determination if the Commissioners of the said Com- 
mission voting are evenly divided as to whether its determination 
should be in the affirmative or in the negative. The Secretary’s 
finding shall include a description of the class or kind of mer- 
chandise to which it applies in such detail as he shall deem neces- 
sary for the guidance of customs officers. 

(b) Whenever, in the case of any imported merchandise of a 
class or kind as to which the Secretary has not so made public a 
finding, the Secretary has reason to believe or suspect, from the 
invoice or other papers or from information presented to him or to 
any person to whom authority under this section has been 
delegated, that the purchase price is less, or that the exporter’s 
sales price is less or likely to be less, than the foreizn market value 
(or, in the absence of such value, than the constructed value), 
he shall forthwith publish notice of that fact in the Federal 
Register and shall authorize, under such regulations as he may 
prescribe, the withholding of appraisement reports as to such 
merchandise entered, or withdrawn from warehouse, for con- 
sumption, not more than 120 days before the question of dumping 
has been raised by or presented to him or any person to whom 
authority under this section has been delegated, until the further 
order of the Secretary, or until the Sectetary has made public a 
finding as provided for in subdivision (a) in regard to such mer- 
chandise. 

(c) The Secretary, upon determining whether foreign mer- 
chandise is being, or is likely to be, a in the United States 
at less than its fair value, and the U.S. Tariff Commission, upon 
making its determination under subsection (a) of this section, 
shall each publish such determination in the Federal Register, 
with a statement of the reasons therefor, whether such deter- 
mination is in the affirmative or in the negative. 


Section 202(a), Antidumping Act of 1921, as amended, 19 U.S.C 
161(a) (1970): 


Amount of duty to be collected; determination of foreign market value 
of goods. 

(a) In the case of all imported merchandise, whether dutiable 
or free of duty, of a class or kind as to which the Sec retary of the 
Treasury has made public a finding as provided for in section 
160 of this title, entered, or withdrawn from warehouse, for 
consumption, not more than 120 days before the question of 
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dumping was raised by or presented to the Secretary or any 
person to whom authority under said section has been delegated 
and as to which no appraisement has been made before such 
finding has been so made public, if the purchase price or the 
exporter’s sales price is less than the foreign market value (or, 
in the absence of such value, than the constructed value) there 
shall be levied, collected, and paid, in addition to any other 
duties imposed thereon by law, a special dumping duty in an 
amount equal to such difference. 
Section 516, Tariff Act of 1930, as amended, 19 U.S.C. 1516 (1976): 
Petitions by American manufacturers, producers, or wholesalers. 
(a) Classification, rate of duty, countervailing duty, and 
antidumping duty furnished upon request; petition; contents. 
The Secretary shall, upon written request by an American 
manufacturer, producer, or wholesaler, furnish the classification, 
the rate of duty, the additional duty described in section 1303 of 
this title (hereinafter in this section referred to as countervailing 
duties), if any, and the special duty described in section 161 of 
this title (hereinafter in this section referred to as antidumping 
duties), if any, imposed upon designated imported merchandise of 
a class or kind manufactured, produced, or sold at wholesale by 
him. If such manufacturer, producer, or wholesaler believes that 
the appraised value is too low, that the classification is not correct, 
that the proper rate of duty is not being assessed, or that counter- 
vailing duties or antidumping duties should be assessed, he may 
file a petition with the Secretary setting forth (1) a description of 
the merchandise, (2) the appraised value, the classification, or 
the rate or rates of duty that he believes proper, and (3) the 
reasons for his belief including, in appropriate instances, the 
reasons for his belief that countervailing duties or antidumping 
duties should be assessed. 
(b) Determination of petition; notification to petitioner; proce- 
dures for countervailing duties and antidumping duties. 


If, after receipt and consideration of a petition filed by an 
American manufacturer, producer, or wholesaler, the Secretary 
decides that the appr aised value of the merchandise is too low, 
that the classification of the article or rate of duty assessed thereon 
is not correct, or that countervailing duties or antidumping 
duties should be assessed, he shall peters the proper appraised 
value or classification, rate of duty, or countervailing duties, or 
antidumping duties and shall notify ‘he petitioner of his deter- 
mination. Except for countervailing duty and antidumping duty 
purposes, all such merchandise’ entered for consumption or 
withdrawn from warehouse for consumption more than 30 days 
after the date such notice to the petitioner is published in the 
weekly Customs Butuetin shall be appraised or classified or 
assessed as to rate of duty in accordance with the Secretary’s 
determination. For countervailing duty purposes, the procedures 
set forth in section 1303 of this title shall apply. For antidumping 
duty purposes, the procedures set forth in section 160 of this 
title shall apply. 
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(c) Determination of correctness of initial appraised value, classi- 
fication, rate of duty, or nonassessment of countervailing 
duties or antidumping duties; contest by petitioner; 
procedure. 

If the Secretary decides that the appraised value or classi- 
fication of the articles or the rate of duty with respect to which a 
petition was filed pursuant to subsection (a) of this section is cor- 
rect, or that countervailing duties or antidumping duties should 
not be assessed, he shall so inform the petitioner. If dissatisfied 
with the decision of the Secretary, the petitioner may file with the 
Secretary, not later than 30 days after the date of the decision, 
notice that he desires to contest the appraised value or classifica- 
tion of, or rate of duty assessed upon or the failure to assess 
countervailing duties or antidumping duties upon, the merchan- 
dise. Upon receipt of notice from the petitioner, the Secretary 
shall cause publication to be made of his decision as to the proper 
appraised value or classification or rate of duty or that counter- 
vailing duties or antidumping duties should not be assessed and 
of the petitioner’s desire to contest, and shall thereafter furnish 
the petitioner with such information as to the entries and con- 
signees of such merchandise, entered after the publication of the 
decision of the Secretary at such ports of entry designated by the 
petitioner in his notice of desire to contest, as will enable the 
petitioner to contest the appraised value or classification of, or 
rate of duty imposed upon or failure to assess countervailing 
duties or antidumping duties upon, such merchandise in the 
liquidation of one such entry at such port. The Secretary shall 


direct the appropriate Customs officer at such ports to notify the 
petitioner by mail immediately when the first of such entries is 
liquidated. 


(d) Contest of Secretary’s determination that foreign merchandise 
is not being sold in United States at less than fair value or 
that bounty or grant is not being paid. 

Within 30 days after a determination by the Secretary— 


(1) under section 160 of this title, that a class or kind of 
foreign merchandise is not being, nor likely to be, sold in the 
United States at less than its fair value, or 

(2) under section 1303 of this title that a bounty or grant 
is not being paid or bestowed, 


an American manufacturer, producer, or wholesaler of merchan- 
dise of the same class or kind as that described in such deter- 
mination may file with the Secretary a written notice of a desire 
to contest such determination. Upon receipt of such notice the 
Secretary shall cause publication to be made thereof and of such 
manufacturer’s, producer’s, or wholesaler’s desire to contest the 
determination. Within 30 days after such publication, such 
manufacturer, producer, or wholesaler may commence an action 
in the U.S. Customs Court contesting such determination. 


(e) Appraisal, classification, and liquidation of entries of mer- 
chandise covered by published decisions of the Secretary. 


Notwithstanding the filing of an action pursuant to section 
2632 of title 28, merchandise of the character covered by the 
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published decision of the Secretary (when entered for consump- 
tion or withdrawn from warehouse for consumption on or before 
the date of publication of a decision of the U.S. Customs Court 
or of the U.S. Court of Customs and Patent Appeals, not in 
harmony with the published decision of the Secretary) shall fe 
appraised or classified, or both, and the entries liquidated, i 
accordance with the decision of the Secretary and, except as 
otherwise provided in this chapter, the final liquidations of these 
entries shall be conclusive upon all parties. 

(f) Consignee or his agent as party in interest before the Customs 

Court. 

The consignee or his agent shall have the right to appear and 
to be heard as a party in interest before the U.S. Customs Court. 
(g) Appraisement, classification, and assessment of duty of mer- 

chandise covered by published decision of the Secretary in 
accordance with final judicial decision of Customs Court or 
Court of Customs and Patent Appeals sustaining cause of 
action in whole or in part; suspension of liquidation of 
entries 

If the cause of action is sustained in whole or in part by a 
decision of the U.S. Customs Court or of the U.S. Court of Cus- 
toms and Patent Appeals, merchandise of the character covered 
by the published decision of the Secretary, which is entered for 
consumption or withdrawn from warehouse for consumption 
after the date of publication of the court decision, shall be subject 
to appraisement, classification, and assessment. of duty in ac- 
cordance with the final judicial decision in the action, and the 
liquidation of entries covering the merchandise so entered or 
withdrawn shall be suspended until final disposition is made of 
the action, whereupon the entries shall be liquidated, or if neces- 
sary, reliquidated 1 in accordance with the final decision. 

(h) Regulations implementing required procedures. 


Regulations shall be prescribed by the Secretary to implement 
the procedures required under this section. 


PLAINTIFFS’ CONTENTION 

Plaintiffs contend that Treasury’s amendment of its determination 
of sales at LTFV so as to exclude from the term “‘battery service tools” 
all tools other than battery terminal lifters after transmittal of the 
investigation to the Commission was ultra vires. Further, plaintiffs 
claim that the Commission erred as a matter of law by eliminating 
from the class or kind of merchandise under investigation all battery 
service tools other than battery terminal lifters; and that the Com- 
mission’s negative determination is arbitrary, capricious, and not 
supported by substantial evidence. Hence, plaintiffs seek an order 
setting aside the Commission’s negative injury determination and 
directing Treasury to publish a finding of dumping with the result that 
antidumping duties will be assessed. where appropriate, on entries of 
the subject hand tools from Japan. 
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GOVERNMENT’S CONTENTION 

The Government contends that the court is limited to a review of 
the Commission’s statement of reasons in deciding whether the Com- 
mission’s determination is arbitrary, capricious, or otherwise contrary 
to law. Relying upon the foregoing scope and standard of review, 
defendant urges that the Commission, in its statement of reasons, 
applied proper legal criteria and considered appropriate indicia of in- 
jury, and therefore its determination is not arbitrary, capricious, or 
otherwise contrary to law. Moreover, defendant maintains that in any 
event, the Commission’s determination is supported by the admini- 
strative record, as transmitted to the court. Finally, defendant insists 
that Treasury acted lawfully in amending its LTFV determination. 

ISSUES PRESENTED 

1. Whether the Commission’s negative injury determination is 
arbitrary, capricious, or otherwise contrary to law. 

2. Whether Treasury’s-amendment of its LTFV determination after 
transmittal to the Commission of the antidumping investigation was 
ultra vires. 

OPINION 
I 

For the scope and standard of review applicable to the Commission’s 
injury determinations see my recent opinion in Armstrong Bros. 
Tool Co. et al. v. United States (Daido Corporation, Steeleraft Tools 
Division, Party-in-Interest), 84 Cust. Ct. —, C.D. 4838 (1980), appeal 
pending (Armstrong I), and cases cited therein. See also SCM Cor- 
poration v. United States (Brother International Corporation, Party- 
in-Interest), 84 Cust. Ct. —, C.R.D. 80-2 (1980). In the present case, 
following the rationale of Armstrong J, I have carefully reviewed the 
entire administrative record transmitted to the court, and do not find 
the Commission’s determination to be arbitrary, capricious, or other- 
wise contrary to law, as claimed by plaintiffs. Moreover, I am unable 
to agree with plaintiffs’ contention that the Commission’s deter- 
mination is not supported by substantial evidence. 

In Armstrong I, I emphasized the intent of Congress to provide the 
Commission with a wide latitude within which to determine the 
existence or nonexistence of injury under the Antidumping Act, and 
discussed the indicia of injury generally considered by the Commission 
in its investigations. From the Commission’s statement of reasons in 
the instant case, it is evident that the Commission considered and 
varefully analyzed a number of pertinent economic and _ financial 
factors, including domestic industry shipments, exports, profits, 
prices, unfilled orders, and other relevant factors. Thus, in its state- 
ment of reasons, the Commission found: 
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First: 

U.S. industry—The U.S. industry most likely to be adversely 
affected by imports sold at LTFV consists of the facilities in the 
United States devoted to the production of chisels, punches, 
hammers and sledges (with or without handles), vises, C-clamps, 
and battery terminal lifters. These articles are produced at plants 
located throughout the United States, and are sold primarily to 
industrial-commercial distributors, hardware wholesalers and 
cooperatives, automotive-service-market wholesalers, and several 
mass-merchandise retail chains. 


Second: The markets in the United States for the domestic tools 
and the Japanese tools are different. On this aspect,the Commission 
found: 


The imported articles—The tools imported from Japan are 
generally limited to the hardware wholesale and mass-merchandise 
retail markets. The evidence developed during the investigation 
indicates that imports, overall, are of somewhat lower quality 
and sell at commensurately lower prices, making such imports 
generally more suitable for sale in retail outlets primarily serving 
the occasional user. By contrast, the tools produced by domestic 
manufacturers are sold primarily for use in industry, by profes- 
sional tradespeople, and by skilled craftsmen. 


Third: The Commission found that the market penetration by the 
imports which occurred did not result from LTFV sales: 


Import penetration and lost sales—Import market penetration 
remained at about 6 percent during 1972-74, a period which 
includes Treasury’s investigation, April 1-September 30, 1974. 
Although imports from Japan increased more rapidly in the first 
8 months of 1975 than in the preceding 3 years, the increase can 
be largely attributed to imports of vises which were the result of orders 
placed in Japan because of the inability of the domestic producers to 
meet increased demand on time. {Italic added.] 


Fourth: The Commission could find no substantiation for the 
domestic industries’ allegations of lost sales. Any lost sales were 
attributable to factors other than LTFYV sales: 


It was established during the investigation that some domestic 
distributors of the tools under consideration have either turned to 
Japanese imports or increased such imports because of the 
difficulties experienced by domestic producers in making ship- 
ments during recent raw materials shortages. Other alleged 
losses of sales by domestic producers to imports were not sub- 
stantiated; the firms involved have, in fact, been importing or 
purchasing imported Japanese tools for more than a decade and 
have not significantly increased such purchases during the period 
of the investigation. Several distributors indicated that their 
reason for accepting imported tools was to widen the selection 
to their dealers in terms of range of quality and price. The Com- 
mission could not corroborate allegations that the domestic 
industry had lost sales of the subject articles because of LTFV 
sales of certain Japanese imports. 
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Fifth: Despite the LTFV import sales, domestic shipments and 
exports of the handtools under consideration rose in line with in- 
creased domestic demand in the period investigated (1971-74), and 
exports of such tools by domestic producers increased during the same 
period. This increase in demand for domestic tools resulted in higher 
unfilled orders during 1972-74, reflecting the domestic producers’ 
difficulty in meeting the increased demand. The decline of U.S. 
shipments and exports in the first 8 months of 1975 was attribut- 
able to factors unrelated to the LTFV imports: 


The decline in U.S. shipments in the first 8 months of 1975 
slightly exceeded the decline in apparent domestic consumption, 
reflecting the greater sensitivity of the generally higher quality, 
higher priced domestic tools to the reduced industrial activity in 
the United States. The decline in exports in the first 8 months of 
1975 appears to reflect the economic recession in industrial 
countries abroad. 


Sixth: When the effect of LTFV sales on prices was investigated, 
the Commission found no evidence of price suppression or depression, 
and the data obtained in the investigation showed that prices for 
domestic and imported tools increased consistently for several years. 

Seventh: It was further found that profitability and employment 
were not adversely affected by the LTFV sales: 


Profitability and employment.—The financial data of the domes- 
tic industry, as reported to the Commission, indicate increased 
net sales of chisels, punches, hammers, sledges, vises, and C-clamps 
during 1972-74. The ratio of net operating profit to net sales of 
these tools remained at about 9 percent in 1972 and 1973. The 
rise in production costs during 1974 occurred faster than the 
domestic producers could raise their prices, creating a temporary 
decline in profits during that period. However, this situation 
reversed during 1975, when the profits were higher than in pre- 
vious years. 

Employment and man-hours in the domestic industry in- 
creased throughout the period 1971-74. Although employment 
declined slightly in the first 8 months of 1975, total man-hours 
worked continued to increase. 


Finally: The Commission found no likelihood of injury: 


No likelihood of injury.—The evidence obtained for the period 
of the investigation also indicates that there is no likelihood of 
injury to the domestic industry within the meaning of the Anti- 
dumping Act, 1921, as amended. In 1974, e shipments in- 
creased at a greater rate than imports from Japan. With the 
exception of vises, imports of the tools under consideration 
declined in the first 8 months of 1975. It is reasonable to expect 
that U.S. shipments will increase with improvement in overall 
economic activity. The latest data on the profitability of the 
domestic industry show no evidence of future injury. 
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From the economic and financial criteria applied and the facts and 
circumstances delineated in the Commission’s statement of reasons, 
the Commission adequately demonstrated that the domestic industry 
was neither injured nor was likely to be injured by reason of the LTFV 
imports. There is no indication that an incorrect legal standard or any 
unreasonable criteria of injury were utilized. Thus, from the Com- 
mission’s statement of reasons I am not persuaded that the determina- 
tion was arbitrary and capricious, as claimed by plaintiffs. 

Indeed, plaintiffs do not contend that the criteria of injury employed 
by the Commission were arbitrary and capricious. Rather, plaintiffs 
maintain that ‘‘(i)t was erroneous as a matter of law for the Com- 
mission not to have reached an affirmative injury determination in 
light of the severe margins of dumping, the consequential unfair 
competitive advantage enjoyed by the LTFV imports, and the signifi- 
cant levels of market penetration, particularly when said penetration 
was accomplished through the competitive leverage created via the 
LTFV pricing and was accompanied by severe market disruptions.” 
(Memorandum, at 14.) These “market disruptions,” plaintiffs argue, 
are supported by evidence in the record of high and rising market 
penetration of the imported tools which caused serious declines in 
domestic industry profits, lost sales, price suppression, sharp declines 
in domestic production and shipments, and sharp curtailment in in- 
vestment in industrial capacity. Plaintiffs further urge that the record 
shows that the sales of the LTFV Japanese handtools have precluded 
the entry of certain domestic producers into the low-quality, low-price 
handtools market. Last, plaintiffs characterize the Commission’s 
finding of a lack of competition between the LTFV imports and the 
domestically produced handtools as one of the critical deficiencies in 
the Commission’s decision. In short, plaintiffs insist that had the Com- 
mission concluded that the LTFV imports competed directly with the 
domestic handtools, it would have been obligated to find, as a matter 
of law, that an industry in the United States was being or was likely to 
be injured. 

It is evident that plaintiffs’ arguments essentially challenge dis- 
cretionary findings by the Commission. Fundamentally, it is not the 
function of the court in reviewing an injury determination of the 
Commission under the Antidumping Act to weigh the evidence or 
substitute its judgment for that of the Commission. City Lumber Co. 
et al. v. United States, 59 CCPA 89, C.A.D. 1045, 457 F. 2d 991 (1972) ; 
Imbert Imports, Inc., et al. v. United States, 60 CCPA 123, C.A.D. 
1094, 475 F. 2d 1189 (1973). Moreover, since the Commission based 
its determination on a consideration of appropriate indicia of injury, 
absent any clear error of judgment (and I find none), the Commission’s 
determination cannot be regarded as arbitrary or capricious. Bowman 
Transportation, Inc. v. Arkansas-Best Freight System, Inc., et al. 
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419 U.S. 281, 285 (1974), reh. denied, 420 U.S. 956 (1975); Citizens to 
Preserve Overton Park, Inc., et al. v. Volpe, Secretary of Transportation, 
et al., 401 U.S. 402, 416 (1971). 

Addressing the question of the scope and extent of judicial power 
to set aside the 1uling of an administrative agency, the Court of 
Appeals made this relevant observation in Deutsch v. United States 
Atomic Energy Commission, 401 F. 2d 404, 407 (C.A.D.C. 1968): 


We are urged to overrule the (Atomic Energy) Commission’s 
holding that petitioner is not entitled to an award upon the ground 
that this conclusion is arbitrary and capricious and lacks sub- 
stantial evidence in the record supporting or justifying this 
ruling. We were told, moreover, on oral argument that the factual 
basis for the Commission’s holding is clearly and completely 
erroneous as a matter of scientific knowledge and phenomenon. 
The briefs and supporting documents filed by both parties are 
extensively devoted to presentation and argument as to the cor- 
rectness, or the falsity of scientific principles related to radioactive 
material and products, atomic energy, irradiation, and the 
nucleus of the atom, and the action and reaction of its protons 
and neutrons. We are therefore confronted at the very threshold 
of this case with the ever-recurring question of the scope and 
extent of our authority to set aside the ruling of an administrative 
agency. Despite our daily diet of challenges to administrative 
agency action and our resulting repeated efforts to articulate the 
limits of judicial review of such actions we nevertheless are 
continually called upon to substitute our judgment on factual 
issues for that of the agency charged by Congress with the initial 
responsibility of making, evaluating, and acting upon those facts. 
It is well settled that the factfinding function is within the exclusive 
province of the administrative agency. We appear unable to establish 
a substantial recognition at the bar that ‘t]he judicial function is 
exhausted when there is found to be a rational basis for the conclu- 
sions approved by the administrative body.” Rochester Telephone 
Corp. v. United States, 307 U.S. 125, at 146, 59 S. Ct. 754, at 765, 
83 L. Ed. 1147 (1939). [Italic added; footnote omitted.] 

See also the recent opinion of Judge Maletz in Pasco Terminals, Inc. 
v. United States, 83 Cust. Ct.—, C.D. 4823, 477 F. Supp. 201 (1979), 
appeal pending, wherein the court addressed the discretionary au- 
thority of the Commission in injury determinations under the Anti- 
dumping Act and the applicable standard of judicial review. 

In light of the above-cited authorities, it would be impermissible 
for me to substitute my judgment for that of the Commission or to 
reweigh the evidence as to specific factual findings. After a careful 
and searching review of the administrative record, I hold that the 
findings of the Commission discussed above have a rational basis in 
fact and are supported by substantial evidence. 

That plaintiffs might be able to draw conclusions from the record 
inconsistent with those reached by the Commission does not mean that 
the Commission’s determination is not supported by “substantial 
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evidence.”’ As observed by the Supreme Court in Consolo v. Federal 
Maritime Commission et al., 383 U.S. 607, 620 (1966): 
* * * the possibility of drawing two inconsistent conclusions 
from the evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence. Labor 
Board v. Nevada Consolidated Copper Corp., 316 U.S. 105, 106; 
Keele Hair & Scalp Specialists, Inc. v. FTC, 275 F. 2d 18, 21. 
It is emphasized that in deciding whether the Commission’s deter- 
mination meets the substantial evidence test, the court does not 
solely consider the transcript of the public hearing and the public 
documents received by the Commission. The record before the Com- 
mission (and now before the court) comprises a number of confidential 
documents, the content of which may not now be divulged or discussed 
in this opinion. Nevertheless, the defendant has submitted an ‘‘ac- 
counting” of the evidence in the record supporting each of the factual 
findings of the Commission, and it suffices to state that I find the 
Commission’s determination is clearly supported by substantial 
evidence.® 
To buttress their contentions, plaintiffs have cited certain prior 
affirmative injury determinations by the Commission as ‘“‘precedents.”’ 
However, plaintiffs have failed to demonstrate that all the facts found 
by the Commission in the present case are identical with those found 
in the prior investigations cited. Defendant, on the other hand, has 
shown that this case is not factually identical with the prior investiga- 
tions cited by plaintiffs. As stressed in Armstrong I, each injury 
investigation is sui generis, involving a unique combination and inter- 
action of many economic variables; and consequently, a particular 
circumstance in a prior investigation cannot be regarded by the 
Commission as dispositive of the determination in a later investigation. 
Thus, as concluded in Armstrong J, injury investigations are properly 
decided by the Commission on a case-by-case basis.® 
In summary, I find that the Commission applied the proper legal 
standards and considered appropriate economic and financial criteria 
in making its negative determination; and that its determination is 
supported by the administrative record. Accordingly, I must reject 
plaintiffs’ claim that the Commission’s determination is arbitrary, 
capricious, and not supported by substantial evidence. 


Il 


Under the Antidumping Act of 1921, as amended, Treasury has the 
responsibility to determine whether a class or kind of foreign merchan- 
dise is being or is likely to be sold in the United States at LTFV. If 


5 This is not meant to imply that the Commission’s determination must meet the “substantial evidence’’ 
test. 

6 Defendant concedes that this case-by-case approach does not carry with it a grant of carte blanche or 
authority to decide cases in an arbitrary or capricious manner. 
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Treasury determines that there are LTFV sales of a class or kind of 
foreign merchandise, Treasury must so advise the International Trade 
Commission, which then undertakes an investigation to determine 
whether a domestic industry is being injured or is likely to be injured, 
or is prevented from being established, by reason of such sales at 
LTFV. 19 U.S.C. 160(a). 

We now consider whether Treasury’s amended determination of 
sales at LTFV of October 21, 1975, was ultra vires because the anti- 
dumping investigation had already been transmitted to the Commis- 
sion, and the Commission had already instituted its injury 
investigation. 

Plaintiffs claim that after transmittal of the antidumping investi- 
gation to the Commission, Treasury had no further authority to act 
in the matter of determining the existence of sales at LTFV, and that 
the Commission acted unlawfully in narrowing the scope of its injury 
investigation to conform to Treasury’s amended determination of sales 
at LTFV. Consequently, according to plaintiffs, the final injury 
determination was insufficient as a matter of law in that it failed to 
cover battery service tools other than battery terminal lifters. 

As we have seen, the term ‘“‘battery service tools,’”’ as used initially 
by Treasury and the Commission, included battery terminal lifters, 
battery post and terminal cleaning brushes, battery terminal spread- 
ers, angle-nose pliers, booster cables, and battery service kits (terminal 
puller, cleaning brush, and two terminals). 40 F.R. 24218, 41155, and 
42607. However, after the Commission had commenced its investiga- 
tion, Treasury amended its affirmative LTFV determination to 
exclude all battery service tools except battery terminal lifters (40 
F.R. 49111); and subsequently the Commission amended the scope of 
its injury investigation in conformity with Treasury’s amended LTFV 
determination, by excluding the battery service tools, other than 
battery terminal lifters (40 F.R. 50320). 

The reasons for Treasury’s amendment of its LTFV determina- 
tion are set forth in a memorandum dated November 10, 1975, from 
Peter O. Suchman to David R. Macdonald (attached to defendant’s 
memorandum as exhibit 1). From the Suchman memorandum the 
following facts appear: 7? 

The “battery service tools’? encompassed within Treasury’s original 
LTFV determination comprised six different types of tools: Battery 
terminal lifters, battery service kits (terminal puller, cleaning brush, 
and two terminals), battery post and terminal cleaning brushes, 
battery terminal spreaders, angle-nose pliers, and booster cables. 

7 This memorandum was furnished by defendant to plaintiffs pursuant to their discovery, with the last 
paragraph deleted on the ground of privilege. This claim of privilege was sustained by the court in an order 


entered on Mar. 27, 1979. Armstrong Bros. Tool Co. et al. v. United States, 82 Cust. Ct. 344, C.R.D. 79-8 (1979). 
Plaintiffs do not dispute che correctness of the factual matters set forth in the memorandum. 
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Due to the insignificant volume of trade involved in “battery service 
tools” relative to the total volume of handtools covered by the in- 
vestigation, battery service tools were treated as a single class or kind 
of merchandise. Since a substantial margin of dumping was found on 
terminal lifters, an affirmative determination of sales at LTFV was 
issued on ‘‘battery service tools.”” However, no dumping margins were 
found on battery service kits, brushes, terminal spreaders, or angle- 
nose pliers, and no information was received on booster cables. 

It further appears from the Suchman memorandum that after the 
Commission received the investigation from Treasury, the Com- 
mission informed Treasury that the absence of any margin informa- 
tion on five of the six categories of battery service tools ‘posed serious 
problems,” and that each of the tools within the battery service tools 
category should be considered individually since they are not com- 
petitive with one another. Treasury then decided that it was inap- 
propriate to consider all the battery service tools together as a single 
class of merchandise, and treated each of the battery service tools 
separately. When considered individually, Treasury concluded that 
its original affirmative LTFV determination covering the battery 
service tools was improper inasmuch as five of the six tools (viz, all 
tools except the battery terminal lifters) ‘showed no margins.” 

Against this factual background, I am not persuaded that Treasury’s 
action in amending its LTFV determination was ultra vires, as claimed 


by plaintiffs. I agree with defendant that Treasury’s amendment is 
clearly authorized by section 153.42 (in 1975, sec. 153.39) of the 
Customs Regulations promulgated under the authority of 19 U.S.C. 
173. Section 173 authorizes Treasury to make rules and regulations 
necessary for the enforcement of the Antidumping Act. 

Section 153.42 of the Customs Regulations reads: 


153.42 Revocation of determination of sales at less than fair value; 
determination of sales at not less than fair value. [Sec. 153.39 
in 1975] 

If the Secretary is persuaded from information submitted or 
arguments received that his determination of sales at less than 
fair value was in error, and if the U.S. International Trade Com- 
mission has not yet issued a determination relating to injury, he 
will publish a notice of ‘“‘Revocation of Determination of Sales 
at Less Than Fair Value,” or if appropriate, a notice of ‘Modifica- 
tion of Determination of Sales at Less Than Fair Value,” which 
notice will set forth a description of the merchandise involved 
and state the reasons upon which it was based. The Secretary 
will notify the U.S. International Trade Commission of his action. 
[19 CFR 153.42.] 


Fundamentally, duly authorized customs regulations have the force 
and effect of law. Socony Vacuum Oil Co., Inc. v. United States, 44 
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CCPA 83, C.A.D. 641 (1957); Gallagher & Ascher v. United States, 
14 Ct. Cust. Appls. 38, T.D. 41548 (1926); Plywood & Door Southern 
Corp. v. United States, 57 Cust. Ct. 309, C.D. 2800 (1966). Plainly, 
after becoming aware of the error in its original determination of sales 
at LTFV, Treasury had an obligation to observe its own regulation 
by making an appropriate modification of its original determination. 

Plaintiffs’ contention that Treasury’s ‘second thoughts” on the 
matter of sales at LTFV respecting battery service tools were disrup- 
tive of the Commission’s investigation (which was already in progress) 
is without merit. On that score, it need only be recalled that the 
impetus for the amendment came from the Commission’s own staff 
which complained to Treasury that its original determination ‘“‘posed 
serious problems” (Suchman memorandum). 

Under all the facts and circumstances herein, I have concluded that 
Treasury’s amendment of its determination of sales at LTFV was not 
ultra vires. In view of the foregoing conclusion, it follows that the 
Commission acted lawfully in limiting the scope of its injury investi- 
gation and determination to exclude battery service tools other than 
battery terminal lifters. 

CONCLUSION 

For the foregoing reasons: Plaintiffs’ motion for summary judgment 
is denied; defendant’s cross-motion for summary judgment is granted ; 
and the action is dismissed. 


It will bear repetition for the court to express publicly its sincere 
appreciation to Mr. Frederick L. Ikenson, attorney for the plaintiffs, 
and to Messrs. David M. Cohen, Joseph 1. Liebman and Sidney N. 
Weiss, counsel for the Government, for their professional skill and 
assistance in aiding the court. 


(C.D. 4849) 


NATIONAL SuGAR REFINING CoMPANY, PLAINTIFF v. UNITED STATES, 
DEFENDANT 


On Plaintiff's Motion and Defendant’s Cross-Motion for Summary 
Judgment 


Court No. 77—10-04300 
The date of exportation of merchandise imported from a foreign 
country to the United States is the time the merchandise actually 
leaves the country of exportation for the United States. 


[Judgment for defendant.] 
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(Decided March 27, 1980) 


Curtis, Mallet-Prevost, Colt & Mosle (Robert D. Whoriskey on the briefs) for 
the plaintiff. 

Alice Daniel, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, Field Office for Customs Litigation (Saul Davis on the briefs), for the 
defendant. 


Bor, Judge: The issue to which the court directs its attention herein 
has its genesis in the Presidential proclamations relating to the duties 
imposed on sugar imported into the United States under item 155.20, 
TSUS. On September 21, 1976, Presidential Proclamation 4463, 
modifying a prior proclamation, increased the duty on sugar imports. 
Subsequently on October 4, 1976, Presidential Proclamation 4466 was 
issued providing in part that the provisions of Presidential Proclama- 
tion 4463 ‘‘* * * shall not be effective with respect to articles exported 
to the United States before 12:01 a.m. (U.S. eastern daylight savings 
time), September 21, 1976, provided that such articles are entered, 
or withdrawn from warehouse, for consumption on or before November 
8, 1976.” 

To the imposition of the increased duty provided by Presidential 
Proclamation 4463 on the sugar imported into the United States from 
the Dominican Republic and entered for consumption on October 22, 
1976, the plaintiff filed a protest which was denied by the Customs 
Service. It is upon the motion for summary judgment filed by the 
plaintiff and the cross-motion for summary judgment filed by the de- 
fendant with respect thereto that this proceeding is now before the 
court. 

The facts upon which plaintiff’s motion is predicated are presented 
by an “affidavit”? made by plaintiff’s counsel alleging in material 
part: (1) That the sugar which plaintiff had contracted to purchase 
was fully laden on a charter vessel at the Port of Rio Haina, Dominican 
Republic, on September 20, 1976; (2) that local restrictions prohibited 
the charter vessel carrying the merchandise in question to sail from 
the port during night hours; (3) that the charter vessel bearing the 
merchandise in question departed the Port of Rio Haina and the 
country of the Dominican Republic, “clearing the harbor,” at 7:30 
a.m., local time, on September 21, 1976. 

The defendant in its cross-motion contends that a genuine issue 
exists as to material facts alleged in plaintiff’s motion, precluding 
judgment in favor of plaintiff’s motion for summary judgment.’ 

Notwithstanding that the record clearly indicates that certain 
facts alleged by the plaintiff are in dispute, this court, however, is 


1 Defendant further contends that plaintiff’s motion for summary judgment is supported only by an 
affidavit made by plaintiff’s counsel asserting facts concerning which the affiant had no personal knowledge 
and which, accordingly, is inadmissible in evidence. Defendant has, therefore, treated plaintiff’s affidavit 
as a statement of material facts provided by the rules of this court. 
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satisfied that no issue as to a material fact remains. Accordingly, a 
determination of the motion and cross-motion submitted by the 
respective parties is appropriate. 

It is undisputed that the vessel carrying the merchandise in ques- 
tion finally departed the port at which the sugar cargo was laden 
and the country of the Dominican Republic subsequent to 12:01 a.m. 
on September 21, 1976 (e.s.t.). The sole question presented for de- 
termination, therefore, is whether the merchandise in question, as 
contended by the plaintiff, was “exported to the United States before 
12:01 am. * * * September 21, 1976,” within the intendment of 
Presidential Proclamation 4466. It is the opinion of the court that the 
answer must be in the negative. 

“Exportation” has been defined by the U.S. Supreme Court as 
‘“*(1) a severance of goods from the mass of things belonging to (the 
country of exportation) with (2) an intention of uniting them to the 
mass of things belonging to some foreign country.”” Swan & Finch 
Co. v. United States, 190 U.S. 143, 145 (1903). Both the element of 
severance as wel] as the element of intent must not only exist but co- 
incide in order to constitute an act of exportation. Moore Dry Goods 
Co. v. United States, 11 Ct. Cust. App. 449, T.D. 39531 (1923); 
United States v. National Sugar Refining Co., 39 CCPA 96, C.A.D. 
470 (1951); Nassau Distributing Co. v. United States, 29 Cust. Ct. 151, 
C.D. 1459 (1952). 

The “severance of goods from the mass of things belonging to (the 
country of exportation)”’ has been construed by our appellate court as 
meaning that the goods in question have been physically carried out of 
the country of exportation. See, e.g., National Sugar Refining Co., 
39 CCPA at 101. 

In the construction of our Customs laws, the decisions of all courts 
have uniformly held that the date of exportation is that time at which 
the goods in question finally depart the country of exportation. 
Roessler & Hasslacher Chemical Co. v. United States, 1 Ct. Cust. App. 
290, T.D. 31353 (1911); Avakian Bros., Inc. v. United States, 41 CCPA 
80, C.A.D. 532 (1953); D.N. & EF. Walter & Co. v. United States, 42 
CCPA 114, C.A.D. 582 (1955); F. A. Salamy & Co. v. United States, 
42 Cust. Ct. 204, C.D. 2086 (1959); Westway Trading Corp. v. United 
States, 83 Cust. Ct.—. C.D. 4826 (1979), appeal pending. As our 
appellate court has reasoned in Avakian Bros., Inc., until the physical 
severance of the goods required in the act of exportation has been 
fully completed by their final departure from the country of exporta- 
tion, the goods continue to remain within the jurisdiction of the 
exporting country, subject to search and seizure and such controls as 
might be exacted. 

Of particular interest in connection with the instant proceeding is 
the case of Sampson v. Peaslee, 61 U.S. (20 How.) 571 (1858). The 
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physical acts referred to therein preparatory to the actual departure 
of the vessel carrying the exported merchandise are strikingly similar 
to the preparatory physical acts alleged by the plaintiff in the instant 
proceeding and upon which the plaintiff predicates its claim that the 
merchandise in issue was exported prior to the date provided by 
Presidential Proclamation 4466. In the Peaslee case the goods in 
question had been purchased by the buyer’s agent, the merchandise 
fully loaded on the cargo vessel, the bills of lading issued, the vessel 
cleared at the customhouse and ready to sail on July 1. Because of 
insufficient wind, however, the ship could not sail until July 3. In 
construing the valuation statute of our Customs laws, the Supreme 
Court, however, held that the date of exportation of the goods in 
question therein was the date the ship actually sailed, July 3. 

In a case recently decided by this court the identical Presidential 
proclamations were considered and interpreted with respect to the 
determination of a similar issue presented herein. Westway Trading 
Corp. v. United States, 83 Cust. Ct. —, C.D. 4826 (1979), appeal 
pending. In conformity with the precedential decisions afore-referred 
to, the date of exportation therein was determined to be the time at 
which the vessel carrying the merchandise in question finally departed 
the country of exportation. 

Contrary to the assertion of the plaintiff, no indication has been 
evidenced by the courts that the determinations of the dates of expor- 
tation in Avakian Bros., Inc. and D.N. & E. Walter & Co. were 
peculiar to their being currency conversion and valuation cases respec- 
tively. As this court has stated in Westway with reference to these 
decisions, ‘‘(t)he reasoning of the courts therein, however, is equally 
applicable to and determinative of the date of exportation contained 
in Presidential Proclamation 4466 in the absence of accompanying 
language specifically indicating a construction otherwise.” Slip op. at 
10. 

An examination of the decisions cited by the plaintiff reveals they 
are neither applicable to nor supportive of its contended construction 
of the term “exportation” in the instant proceeding. The plaintiff 
particularly relies on the meaning attributed to that term in the cases 
cited relating to the application of the provisions of article 1, sections 9 
and 10 of the U.S. Constitution.? The date of exportation and the 
standard used by the courts in the determination thereof in connection 
with the application of the foregoing constitutional provisions upon 
merchandise intended for exportation reflect different purposes, and 
thus are not coextensive with, the date of exportation and the standard 
used by the court in the determination thereof for Customs purposes. 


2 Art. 1, sec. 9, clause 5 provides: ‘‘No tax or duty shall be laid on articles exported from any State.” 
Art. 1, sec. 10, clause 2 provides: ‘‘No State shall, without the consent of the Congress, lay any imposts 


or duties on imports or exports, except what may be absolutely necessary for executing its inspection laws: 
* * 9) 
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See Roessler & Hasslacher Chemical Co., 1 Ct. Cust. App. at 292-93. 
In view of the undisputed facts herein, establishing that the vessel 
carrying the merchandise in question departed the country of expor- 
tation at 7:30 a.m., local time, on September 21, 1976, this court con- 
cludes that said merchandise was not “exported to the United States 
before 12:01 a.m. * * * September 21, 1976,” within the intendment 
of Presidential Proclamation 4466 and is, therefore, subject to the 
additional duty imposed by Presidential Proclamation 4463. The 
motion of the plaintiff for summary judgment is hereby denied, and 
the cross-motion of the defendant for summary judgment is granted. 
Let judgment be entered accordingly. 


(C.D. 4850) 


J. E. Bernarp & Co., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 
Aircraft Temperature Control Components 
Court No. 75-2-00375 


Components of temperature control systems which are used 
in the cabins of DC-9 aircraft were appraised on the basis of export 
value as defined in section 402(b) of the Tariff Act of 1930, as 
amended by the Customs Simplification Act of 1956, T.D. 54165, 
at the prices paid by the airlines. Held, the proper dutiable values 
are the prices paid by the original equipment manufacturer, Douglas 
Aircraft Co. 

Parties have stipulated that if the airlines do not purchase “for 
industrial use’? under the definition contained in section 402(f) (3) 
of the Tariff Act of 1930, as amended, supra, then the prices paid 
by the original equipment manufacturer are the proper dutiable 
values. 

The phrase ‘‘for industrial use’ requires utilization of the pur- 
chased article to result in a product. American Greiner Electronic, 
Inc. v. United States, 57 Cust. Ct. 616, R.D. 11221 (1966), rev'd on 
rehearing, 62 Cust. Ct. 905, R.D. 11658, 298 F. Supp. 313 (1969), 
aff'd, 66 Cust. Ct. 644, A.R.D. 289, 328 F. Supp. 498 (1971), pits ah 
dismissed, 60 CCPA 185 (1972); Ampex Professional Prose Co. v. 
United States, 6 68 Cust. Ct. 249, R.D. 11765 (1972), aff'd, 70 Cust. 
Ct. 3i2, A.R.D. 316 (1973). 

A negotiated price on the basis of a competitive bid is not a 
price arrived at by “bargaining” which would eliminate its use in 
determining export value. 


(Judgment for plaintiff.] 
(Decided March 28, 1980) 


Stein, Shostak, Shostak & O’Ilara, Inc. (S. Richard Shostak and John N. Politis 
at the trial; Theo B. Audett with them on the brief) for the plaintiff. 

Alice Daniel, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, Field Office for Customs Litigation (John J. Mahon at the trial and on 
the brief), for the defendant. 
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Forp, Judge: Plaintiff by this action is contesting the proper duti- 
able values of various parts of the temperature control systems ' used 
in the cabins of DC-9 aircraft manufactured by Douglas Aircraft Co. 
The imported merchandise was manufactured in Canada by Garrett 
Manufacturing Ltd., the subcontractor for these parts, shipped to the 
United States and entered at the Port of Chicago, Ill., by J. E. 
Bernard & Co., Inc., a customhouse broker, for Douglas Aircraft Co. 

The merchandise was appraised on the basis of export value, as 
defined in section 402(b) of the Tariff Act of 1930, as amended by the 
Customs Simplification Act of 1956, T.D. 54165, at the prices paid by 
the airlines. Plaintiff agrees the proper basis of appraisement is export 
value but contends the proper dutiable values are the prices paid by 
the original equipment manufacturer (OEM), Douglas. 

The pertinent portions of section 402 of the Tariff Act of 1930, as 
amended, supra, provide as follows: 


(b) Export Vatur.—For the purposes of this section, the ex- 
port value of imported merchandise shall be the price, at the time 
of exportation to the United States of the merchandise under- 
going appraisement, at which such or similar merchandise is 
freely sold or, in the absence of sales, offered for sale in the prin- 
cipal markets of the country of exportation, in the usual wholesale 
quantities and in the ordinary course of trade,.for exportation 
to the United States, plus, when not included in such price, the 
cost of all containers and coverings of whatever nature and all 
other expenses incidental to placing the merchandise in condi- 
tion, packed ready for shipment to the United States. 

* * * * * * 


(f) Dertn1trons.—For the purposes of this section— 
(1) The term “freely sold or, in the absence of sales, of- 
fered for sale’? means sold or, in the absence of sales, offered— 
(A) to all purchasers at wholesale, or 
(B) in the ordinary course of trade to one or more 
selected purchasers at wholesale at a price which fairly 
reflects the market value of the merchandise, 
without restrictions as to the disposition or use of the mer- 
chandise by the purchaser, except restrictions as to such dis- 
position or use which (i) are imposed or required by law, 
(ii) limit the price at which or the territory in which the mer- 
chandise may be resold, or (iii) do not substantially affect 
the value of the merchandise to usual purchasers at whole- 
sale. 

(2) The term “ordinary course of trade’? means the con- 
ditions and practices which, for a reasonable time prior to 
the exportation of the merchandise undergoing appraisement, 
have been normal in the trade under consideration with 
respect to merchandise of the same class or kind as the mer- 
chandise undergoing appraisement. 


| The parts are identified on the invoices in the entry papers as‘ 47662-3-sensor; 47676-3- control; 47676-5-1- 
control temperature; 607146-2-1-control temperature; 607148-1-sensor; 607150-1-1-control temperature; 
607152-1-1-temperature selector; 607300-1-1-temperature sensor; and 607702-1-1-temperature control. 
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(3) The term “purchasers at wholesale” means purchasers 
who buy in the usual wholesale quantities for industrial use 
or for resale otherwise than at retail; or, if there are no 
such purchasers, then all other purchasers for resale who buy 
in the usual wholesale quantities; or, if there are no purchasers 
in either of the foregoing categories, then all other purchasers 
who buy in the usual wholesale quantities. 

* * * * * * * 


(5) The term ‘usual wholesale quantities”’, in any case in 
which the merchandise in respect of w hich value is being 
determined is sold in the market under consideration at 
different prices for different quantities, means the quantities 
in which such merchandise is there sold at the price or prices 
for one quantity in an aggregate volume which is greater 
than the aggregate volume sold at the price or prices for any 
other quantity. 


At the outset of the trial, counsel for the respective parties stipulated 
and subsequently amended the stipulation as follows 


(1) The merchandise at issue is not on the ‘Final List,” T.D. 
54521 and is subject to appraisement under the new law, section 
402 of the Tariff Act of 1930, as amended by the Customs Simpli- 
fication Act of 1956. 

(2) This merchandise is subject to appraisement on the basis of 
export value as defined in section 402(b) of said new law, as 
amended. 

(3) The consignee in this case, Douglas Aircraft Co., is an 
original equipment manufacturer. 

(4) The appraisements at issue herein were at unit prices based 
on the sale to airline purchasers of parts of environmental control 
systems for DC-9 aircraft identical to the parts at issue herein. 

(5) In the event that the airlines which purchased parts of 
environmental control systems for DC-9 aircraft identical to 
the parts at issue herein are determined not to be purchasers for 
industrial use within the meaning of section 402(f)(3), Tariff Act 
of 1930, as amended, the prices, at the time of exportation to the 
United States of the merchandise in issue, at which such or similar 
merchandise was freely sold or, in the absence of sales, offered 
for sale in the principal markets of the country of exportation, in 
the usual wholesale quantities and in the ordinary course of trade, 
for exportation to the United States, plus packing, when not 
included in such prices, and all other costs, charges and expenses 
incident to placing the merchandise in condition, packed ready 
for shipment to the United States, are the prices paid by the 
consignee, Douglas Aircraft Co., which is the original equipment 
manufacturer in this case. 


The stipulation of the parties, particularly paragraph 5 thereof, 
presents a limited issue for determination by the court. The issue so 
presented is not whether the ultimate consignee and importer is a 
purchaser for industrial use as the term is utilized in section 402(f) (3), 
but whether airlines are purchasers for industrial use inasmuch as the 
appraisement was based upon the prices to airlines. 


315-598 0 - 80 - 5 
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Based upon the record as made it is not disputed that there are two 
classes of purchasers of the involved merchandise and two sets of 
prices. The OEM, Douglas, purchases the complete system, known as 
ship sets, while the airlines purchase a limited number of replacement 
parts and never a complete system. The sale price to Douglas is based 
upon a competitive bid price while those sold to airlines as replacement 
parts are subject to a pricelist promulgated by the manufacturer, 
Garrett. It is further established by the record that while Douglas 
orders complete systems, individual components are shipped as 
required and each component has a specific price based upon the 
competitive bid. The airlines, on the other hand, order only those 
parts it deems necessary for replacement and are billed on the basis 
of the pricelist for all purchasers other than Douglas. 

While neither the record nor the briefs indicate the involved pur- 
chases by Douglas to be parts of the complete system and not replace- 
ment parts, the court assumes they are components of the complete 
system. This assumption is based upon the fact of record that Douglas 
does not supply replacement parts to the airlines who purchase such 
parts directly from the manufacturer, Garrett. 

Whether they are part of the order for the complete system is im- 
material since the appraisement was based upon the prices to airlines. 
There appears to be no question that Douglas is an OEM who utilizes 
the system in the fabrication of the DC-9 aircraft. It is also apparent 
that airlines are not OEM’s and purchase only for replacement of 
nonfunctioning parts. 

Defendant contends the price to Douglas is not a freely offered price 
since the price to OEM is a negotiated price and does not qualify for 
consideration in determining export value. Additionally, defendant 
contends, since both the OEM and the airlines are industrial users, the 
only price at which all could purchase is the price to the airlines. 

Defendant’s position with respect to a negotiated price as not being 
qualified for determination of export value is based on the fact that it 
is a price arrived at by bargaining which is not a proper price for value 
consideration. F. B. Vandegrift & Co., Inc. v. United States, 56 CCPA 
105, C.A.D. 962, 410 F. 2d 1259 (1969); United States v. Mexican 
Products Co., 28 CCPA 80, C.A.D. 129 (1940). 

The negotiated price involved herein is on the basis of a competitive 
bid. Mr. Alec J. Luckevich, assistant to the vice president of Garrett 
Corp. called on behalf of plaintiff described the process as follows: 

A. Garrett Manufacturing would present a technical proposal 
to Douglas Aircraft Co. and Douglas Aircraft Co. would then 
evaluate the technical proposal against others received from 
— suppliers and then select on the basis of both tech- 
nical proposals and then picks the supplier they desire. In this 


particular case it was Garrett Manufacturing, Ltd. which won 
the award. 
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A price arrived at in such a manner is not bargaining which would 
eliminate its use in determining export value. 

However, before such price may be utilized it must be determined 
whether, within the statutory definitions prescribed by section 
402(f) and particularly section 402(f)(3) in view of paragraph 5 of 
the stipulation, there are purchasers who fall within such category. 

Section 402(f)(3) defines ‘‘purchasers at wholesale’ as those ‘“‘who 
buy in the usual wholesale quantities for industrial use or for resale 
otherwise than at retail * * *.” The court is restricted to this level 
of purchasers at wholesale by virtue of paragraph 5 of the stipulation. 
The record is clear that Douglas falls within this level of purchasers 
at wholesale. Whether the airlines are purchasers for industrial use 
is not so readily determinable. 

In Ampex Professional Products Co. v. United States, 68 Cust. Ct. 
249, R.D. 11765 (1972), aff'd, 70 Cust. Ct. 312, A.R.D. 316 (1973), 
the trial court in considering the question of purchasers for industrial 
use made the following observations: 


Plaintiff attempts to clisassociate these transactions from 
considerations on various grounds, the primary one being that 
CBS is not within the first category of ‘purchasers at wholesale” 
defined in section 402(f) (3), namely, purchasers who buy in the 
usual wholesale quantities for industrial use or for resale other- 
wise than at retail. The production of taped television programs 
which are subsequently broadcast over television stations is not, 


plaintiff urges, an industrial use. 

I do not agree. The business of producing network programs 
for broadcasting on a network affiliate is a known, recognized, 
albeit occasionally controversial, practice which constitutes a 

major economic factor in the billion dollar television industry. 
I am unable to perceive any significant difference, in assaying 
‘Gndustrial use” under the valuation statute, between the use of 
articles such as the steel strapping involved in United States v. 
Acme Steel Company, supra [51 CCPA 81, C.A.D. 841 (1964)], and 
the articles at bar. 

Furthermore, assiduous research into the legislative history 
of the Customs Simplification Act of 1956 fails to disclose any 
intent to give the term “industrial use” the narrow meaning 
ascribed to it by plaintiff. In the absence of such a showing, the 
appraising officer’s presumptively correct finding that CBS 
purchased the cameras for “industrial use” has not been overcome. 

Ampex is distinguishable on a number of grounds. As indicated, 
supra, the cameras in Ampex produced a product, to wit, network 
television programs, whereas the airlines in this case merely replaced 
nonfunctioning parts. 

Research of counsel for the parties and the independent research 
of the court indicate one other case involving the question of pur- 
chasers for industrial use. In American Greiner Electronic, Inc. v. 
United States, 57 Cust. Ct. 616, R.D. 11221 (1966), rev’d on rehearing, 
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62 Cust. Ct. 905, R.D. 11658, 298 F. Supp. 313 (1969), aff’d, 66 Cust. 
Ct. 644, A.R.D. 289, 328 F. Supp. 498 (1971), appeal dismissed, 
60 CCPA 185 (1972), the issue involved watch timers. The court in 
considering the question of industrial use found that a sale to a watch- 
maker who utilized the timer in the manufacture of watches was a 
sale to an industrial user. Again a product was produced by utilizing 
the timer even though the article, the timer, was not consumed. Ac- 
cordingly, judicial interpretation of the phrase “for industrial use”’ 
requires utilization of the purchased article to result in a product. 

Airlines do not produce a product by utilization of spare parts 
purchased for replacement of defective parts of the temperature con- 
trol system. The products of the airlines, namely, transportation, 
meals, etc., are not the products of the temperature control system. 
The same reasoning is applicable even though airlines are considered 
an industry by the “Standard Industrial Classification Manual’’ which 
is designated as major group 45. 

Since airlines are not purchasers for industrial use, the court finds, 
based upon paragraph 5 of the stipulation of the parties, that the 
prices paid by Douglas are the proper dutiable values. 

Judgment will issue accordingly. 
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SPRAGUE EvLectric CoMPANY, PLAINTIFF v. UNITED Statres (CAPAR 
ComponEnts Corp., Party-1n-INTEREST), DEFENDANT 


On Plaintiff's Motion and Government's Cross-Motion for Summary 
Judgment 


Court No. 77—9-03056 


[Action stayed pending reconsideration by Commission of negative injury 
determination. ] 
(Dated March 27, 1980) 


Frederick L. Ikenson, Esq., for the plaintiff. 

Alice Daniel, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Joseph I. Liebman, Attorney in Charge, Field Office 
for Customs Litigation, and Sidney N. Weiss, trial attorney, Esqs., for the 
defendant. 


NrEwMaN, Judge: 
INTRODUCTION 

Plaintiff, an American manufacturer of tantalum electrolytic fixed 
capacitors, challenges the negative injury determination of the 
U.S. International Trade Commission (Commission) in investigation 
No. AA1921-159 (41 F.R. 47604 (1976)), under the Antidumping 
Act of 1921, as amended (19 U.S.C. 160, et seq. (1970)). That investi- 
gation involved tantalum electrolytic fired capacitors imported from 
Japan which the Department of the Treasury (Treasury) had deter- 
mined were being or were likely to be sold in the United States at less 
than fair value (LTFV) within the meaning of the Antidumping Act, 
as amended. This suit has been brought under the provisions of 
28 U.S.C. 1582(b) (1976), 28 U.S.C. 2632(a) (1976), and 19 U.S.C. 
1516(c) (1976). 

Capar Components Corp., the party in interest, is the consignee 
in New York Seaport consumption entry No. K 429821-77 of August 5, 

35 
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1977, who imported tantalum electrolytic fixed capacitors from Japan 
without assessment of antidumping duties, and who has been made a 
party pursuant to 19 U.S.C. 1516(c) (1976). Under 19 U.S.C. 1516(f) 
(1976), the consignee or his agent has the right to appear and be 
heard as a party in interest in an action brought by an American 
manufacturer pursuant to section 1516. However, Capar Components 
Corp. has not participated in the defense of this case. 

Presently before the court are plaintiff’s motion and the Govern- 
ment’s cross-motion for summary judgment. For the reasons that 
follow, proceedings in this action shall be stayed pending reconsidera- 
tion by the Commission of its negative determination in investigation 
No. AA1921-159. 

BACKGROUND 

The pertinent facts concerning the administrative proceedings 
leading to the initiation of this action are undisputed, and may be 
summarized chronologically: 

1. On September 24, 1975, plaintiff, through counsel, submitted 
a complaint to the Commissioner of Customs alleging that tantalum 
electrolytic fixed capacitors from Japan were being sold at LTFV 
within the meaning of the Antidumping Act of 1921, as amended. 

2. On October 17, 1975, Treasury issued a notice that an investiga- 
tion had been instituted to determine whether tantalum electrolytic 
fixed capacitors from Japan were being or were likely to be sold at 
LTFV (40 F.R. 48702). 

3. On April 23, 1976, a withholding of appraisement notice covering 
tantalum electrolytic fixed capacitors from Japan issued by Treasury 
was published in the Federal Register (41 F.R. 16983). 

4, On July 27, 1976, an affirmative determination of sales at LTFV 
covering tantalum electrolytic fixed capacitors from Japan (other than 
those produced and sold by Matsushita Electric Industrial Co., 
Ltd.) was issued by Treasury and published in the Federal Register 
(41 F.R. 31240). 

5. On August 3, 1976, the Commission instituted investigation No. 
AA1921-159 to determine whether an industry in the United States 
was being or was likely to be injured, or prevented from being estab- 
lished, by reason of the importation of tantalum electrolytic fixed 
capacitors from Japan at LTFV. Notice of the institution of the in- 
vestigation and of the public hearing was published in the Federal 
Register on August 9, 1976 (41 F.R. 33337). 

6. On October 22, 1976, the Commission, by a vote of 5 to 1, reached 
a negative determination, viz, the Commission majority determined 
that an industry in the United States was not being and was not likely 
to be injured, or prevented from being established, by reason of the 
imports at LTFV. The decision, together with a statement of reasons, 
was published in the Federal Register on October 29, 1976 (41 F.R. 





CUSTOMS COURT 37 


47604). The Commission stated that in arriving at its determination, 
it “gave due consideration to written submissions from interested 
parties, evidence adduced at the hearing, and all factual information 
obtained by the Commission’s staff from questionnaires, personal 
interviews and other sources”’ (ibid.). 

7. During the Commission’s investigation, counsel for plaintiff 
informed the Commission at the hearing held on September 8, 1976, 
of the likelihood that the import statistics for tantalum electrolytic 
fixed capacitors from Japan were inaccurate and underrepresented the 
true volume of such imports. Document No. 52 at 30-31, hearing 
transcript (Public). 

8. On June 13, 1977, after the Commission announced its negative 
determination in this case, the Commission was informed by its 
Director of Industries that the investigation was “yet another example 
of substantially erroneous official import statistics being used by the 
Commission and its staff during the course of public investigations.” 
The Foreign Trade Division of the Bureau of the Census conducted 
an investigation of the accuracy of import statistics for tantalum 
electrolytic fixed capacitors from Japan by calendar quarters for 1975 
through mid-1977. The investigation showed that for 1975 the actual 
volume of such imports was 21,814,079 units, whereas the erroneously 
reported volume of such imports during 1975, upon which the Commis- 
sion relied, was 14,948,243 units. This translates into an increase in 
market penetration from 4.6 percent to 6.6 percent. Further, the 
investigation showed that for the first half of 1976 the actual volume 
of such imports was 19,328,083 units, whereas the erroneously re- 
ported volume of such imports during this period upon which the 
Commission relied was 13,769,411 units. 

9. On July 21, 1978, the Commission’s General Counsel raised with 
the Commission the possibility of reconsidering its determination in 
light of the erroneous import statistics relied upon by the Commission 
and its staff. 

10. On August 22, 1978, the Commission published in the Federal 
Register notice of the erroneous import statistics and invited the 
public to comment upon “whether the Commission’s reliance on 
erroneous official statistics justifies further Commission action with 
respect to its determination in investigation No. AA1921-159” 
(43 F.R. 37233). 

11. On February 9, 1979, the Commission published notice in the 
Federal Register that no further action would be taken with respect to 
its negative determination in investigation No. AA1921-159 (44 F.R. 
8359). No reason was given by the Commission for not taking further 
action. 

No question is presented concerning plaintifl’s compliance with the 
administrative prerequisites to the initiation of a civil action pre- 
scribed by 19 U.S.C. 1516 (a) and (c). 
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During the discovery phase of this litigation, plaintiff sought, inter 
alia, production of ‘‘All documents and things in the files of the Inter- 
national Trade Commission and/or individual Commissioners, per- 
taining to the Commission investigation No. AA1921-159 * * *,” 
Defendant moved for a protective order prohibiting plaintiff from 
conducting discovery into matters beyond the Commission’s notice 
of investigation and hearing (41 F.R. 33337-38 (1976)) and the 
Commission’s negative injury determination and statement of reasons 
(41 F.R. 47604-07 (1976)). Defendant’s motion was decided by this 
court on June 27, 1978, culminating in an order which, in pertinent 
part, reads (80 Cust. Ct. 256, 257, C.R.D. 78-7 (1978)): 


2. That the Secretary of the U.S. International Trade Com- 
mission, Kenneth R. Mason, shall prepare and transmit to 
Joseph E. Lombardi, clerk of the U.S. Customs Court, on or 
before July 28, 1978, the following: (1) A certified copy of the 
transcript of pr ‘oceedings and exhibits introduced before the Com- 
mission in investigation AA1921-159; (2) certified copies of all 
written submissions, questionnaires, reports and all other docu- 
ments relating to investigation AA1921-159; and (3) all other 
things in the files of the Commission relating to the investigation. 
Cf. Judge Maletz’ order in Pasco Terminals, Inc. v. United States, 
80 Cust. Ct. 249, C.R.D. 78-3 (1978), and also his unpublished 
order in the same case entered on May 8, 1978. See also my order 
in Armstrong Bros. Tool Co. et al. v. United States (Daido Corpora- 
tion, Steelcraft Tools Division, Party-in-Interest), 80 Cust. Ct. 252, 
C.R.D. 78-5 (1978), entered ‘concurrently herewith. 

3. That denial of defendant’s present motion for a protective 
order shall be without prejudice to renewal respecting any docu- 
ments or things that were received by the Commission on a 
confidential basis or are otherwise privileged. 

4. That the basis of this order is to enable the court to determine 
whether or not the Commission’s finding of injury was, among 
other things, arbitrary, an abuse of eee: or otherwise 
contrary to law. See, e.g., Camp v. Pitts, 411 U.S. 138 (1973); 
Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971); 
Imbert Imports, Inc. v. United States, 60 COPA 123, C.A.D. 1094, 
475 F. 2d 1189 (1973); Suwannee Steamship Company v. United 
States, 79 Cust. Ct. 19, C.D. 4708, 435 F. Supp. 389 (1977); 
cf. Dunlop v. Bachowski, 421 U.S. 560 (1975). See also questions 
and answers attached to the letter of Daniel Minchew, Chairman, 
U.S. International Trade Commission, November 16, 1977, re- 
produced in Hearing before the Subcommittee on Trade, House Com- 
mittee on Ways and Means, on the Adequacy and the Administration 
of the Antidumping Act of 1921 (95th Cong., 1st sess. 1977), 
pages 65-66. 


Pursuant to the foregoing order, as modified, the Secretary of the 
Commission transmitted what are represented to be all of the docu- 
ments and things enumerated and described above that were locatable, 
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with the exception of seven documents that were claimed by the 
Commission Chairman to be privileged.! 


PARTIES’ CONTENTIONS 


Plaintiff contends that the Commission reached a negative injury 
determination by misinterpreting and misapplying the law. 
Specifically, plaintiff urges that the Commission ‘impermissibly 
fragmented the relevant product group of LTFV imports and consid- 
ered the impact of such subgroups rather than the impact of the 
total group” (memorandum at 15). Further, plaintiff maintains that 
even if the Commission did not misapply the law, ‘the findings of 
fact upon which the Commission based its negative determination 
are arbitrary and capricious, and not supported by substantial 
evidence”’ (ibid). Finally, plaintiff seeks to overturn the Commission’s 
determination on the basis that “it has been admitted by the Com- 
mission that the import statistics it relied upon were false and under- 
represented the true magnitude of LTFV imports” (ibid). Hence, 
plaintiff seeks an order setting aside the Commission’s determination 
and directing Treasury to publish a finding of dumping, with the 
result that dumping duties will be assessed, where appropriate, on 
entries of the subject capacitors from Japan. 

Defendant advances the argument that the court is limited to a 
review of the Commission’s statement of reasons in deciding whether 
the Commission’s determination is arbitrary, capricious, or otherwise 
contrary to law. Relying upon the foregoing scope and standard of 
review, defendant urges that in its statement of reasons, the Commis- 
sion (majority) applied proper legal criteria and considered appropriate 
indicia of injury, and therefore its determination is not arbitrary, 
capricious, or otherwise contrary to law. Moreover, defendant con- 
tends that the Commission’s determination is supported by the 
administrative record. Finally, defendant posits that the Commission 
properly limited its investigation to the impact on the domestic 
industry of the LTFV imports; and that the erroneous import sta- 
tistics relied on by the Commission had no material bearing on the 
Commission’s negative determination. 


1 The order of June 27, 1978, was modified by a protective order entered on Aug. 1, 1978, and was further 
modified in an order entered on Dec. 27, 1978, wherein a claim of privilege was sustained respecting 7 docu- 
ments. 81 Cust. Ct. 168, C.R.D. 78-18, 462 F. Supp. 966 (1978). In an order entered on Jan. 25, 1979, a claim 
of privilege was denied as to a portion of 1 other document, which was made available to plaintiff’s counsel 
in its entirety. 82 Cust. Ct. 304, C.R.D. 79-4 (1979). 

The documents and things comprising the administrative record are listed on 2 numbered indexes, which 
were also transmitted to the court, entitled ‘‘List No. 1, Public Documents Transmitted to the U.S. Cus- 
toms Court,” and “List No. 2, Confidential Documents Transmitted to the U.S. Customs Court.’ Public 
documents are identified on list No. 1, while those documents which the Commission treated as containing 
confidential business information and which are subject to the terms of the protective order entered on 
Aug. 1, 1978, are identified on list No. 2. 
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OPINION 
I 


The scope and standard of review pertaining to the Commission’s 
injury determinations under the Antidumping Act were addressed 
in my recent opinions in Armstrong Bros. Tool Co. et al. v. United 
States (Daido Corporation, Steelcraft Tools Division, Party-in-Interest), 
84 Cust. Ct. —, C.D. 4838 (1980), appeal pending, and Armstrong Bros. 
Tool Co. et al. v. United States (Great Neck Saw Manufacturing, In- 
corporated, Party-in-Interest), 84 Cust. Ct. —, C.D. 4848 (1980). 
That discussion is fully applicable in the present case. To briefly re- 
iterate, the Court of Customs and Patent Appeals has stressed that 
“‘(t)he courts have a very limited power of review over the Commis- 
sion’s (injury) determinations’’; and, ‘‘(i)t is not the judicial function 
to review or to weigh the evidence before the Commission or to ques- 
tion the correctness of findings drawn therefrom.” City Lumber Co. 
et al. v. United States, 59 CCPA 89, 92, C.A.D. 1045, 457 F. 2d 991 
(1972). See also Imbert Imports, Inc., et al. v. United States, 60 CCPA 
123, C.A.D. 1094, 475 F. 2d 1189 (1973); Kleberg & Co. (Ine.) v. 
United States, 21 CCPA 110, T.D. 46446 (1933). The foregoing de- 
cisions and other cases cited and discussed in the first Armstrong 
opinion teach that this court may not substitute its judgment in 
factual matters for that of the Commission, and the relative weight 
to be given to the various criteria of injury considered by the Com- 
mission is a matter for that agency’s discretion and expert judgment. 

Additionally, in the first Armstrong case, | emphasized the complex 
nature of an injury determination under the Antidumping Act, and 
the intent of Congress to provide the Commission with a wide latitude 
within which to make its determination on a case-by-case basis. But 
there is no dispute that the Commission’s determination may be set 
aside if arbitrary, capricious or otherwise contrary to law, as held in 
the Armstrong cases. 


Il 


Here, the statement of reasons by the Commission (majority) dis- 
cussed five criteria of injury (market penetration of LTFV sales, 
U.S. shipments, lost sales, profits, and prices) and found that any 
injury which the domestic industry may have experienced, or may be 
likely to experience, “is not by reason of LTFV imports” (41 F.R. 
47605). Accordingly, the Commission determined that since the con- 
dition of causation imposed by the statute was not satisfied, a negative 
determination was required. 
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The Commission, in its discussion of market penetration of LTFV 
sales, stated (41 F.R. 47605): 


(I)n determining the impact of LTFV sales of tantalum capaci- 
tors from Japan on the relevant U.S. industry, we have excluded 
from consideration imports of tantalum capacitors of Matsushita 
Electric Industrial Co., Ltd., as Treasury has done from its 
LTFV determination, and have considered the impact of 35 per- 
cent of the remaining tantalum capacitor imports from Japan, 
since this is the percentage which Treasury actually found to be 
sold at LTFV after looking at about 75 percent of such imports 
during the period of investigation. References to import statistics 
and import penetration in this statement reflect this finding. 


The Commission then observed that the penetration of LTFV 
imports of tantalum capacitors from Japan declined from about 2 
percent for 1974 to less than 1.5 percent for 1975. 

Continuing, the Commission noted the decline in U.S. producers’ 
shipments of tantalum capacitors and found: 


This 32-percent decline in U.S. producers’ shipments in that 
year (1975) was attributable to the recession and not to LTFV 
imports, which not only declined by 50 percent in absolute 
quantity but also experienced a market <ecline in their already 
minimal market share in 1975, as noted above. 


Lost sales by the domestic industry were not attributable to the 
LTFV imports according to the Commission: 

Lost sales—A thorough examination of transactions in the 
original equipment manufacturers (OEM) market in the United 
States in 1975, covering 67 percent of the value of Japanese 
imports in that year, reveals that a Japanese-made tantalum 
capacitor was priced below an American-made capacitor in 25 
percent of the instances in which they met in the OEM market. 
In two-thirds of those instances, however, the Japanese-made 
capacitor was not purchased. 

Although one Japanese supplier of LTFV imports consistently 
undersold U.S. producers with respect to one type of capacitor 
sold to one particular OEM account, the quantity of its U.S. 
sales of this capacitor was so small that it could not be an identi- 
fiable cause of adverse impact on the domestic industry. 


Although profits of the domestic industry on their tantalum capaci- 
tor operations declined significantly from 1973 to 1975, the Commission 
majority found that the LTFV imports could not be blamed for the 
decline. The Commission observed that 1975 was “a year in which 
imports of these articles from Japan declined sharply, and where 
market penetration was very low.” Furthermore, the Commission 
noted that “despite the significant decline in profits in recession year 
1975, U.S. tantalum capacitor operations were twice as profitable as 
the operations of all manufacturers of electrical and electronic equip- 
ment in that year.’”’ The Commission expected the profits of the 
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U.S. producers to return to the higher levels that prevailed in 1973 and 
1974, with continued improvement in demand for capacitors in 1976. 
With respect to prices, the Commission found: 


Prices.—The quantities of sales per order of the Japanese-made 
tantalum capacitors have been small compared with the quanti- 
ties of sales of U.S. producers of tantalum capacitors. In general, 
Japanese sales did not exceed 100,000 to 200,000 units per ‘month, 
whereas orders placed with U.S. producers were frequently for 
1 million or more units per month. While price plays a significant 
role in what company receives the order, the effect of the small- 
sized orders for the Japanese tantalum capacitors is insignificant 
on prices of the total U.S. industry. The small decline in US. 
producers’ prices for some types of tantalum capacitors in late 
1975 and early 1976 from a peak in 1974 stemmed from the de- 
creased demand occurring after a substantial buildup in inven- 
tories by OEM purchasers in 1974 and 1975 and not from LTFV 
imports. 


Finally, the Commission majority found there was no likelihood of 
injury as a result of the LTFV imports, notwithstanding a planned 
expansion of Japanese capacity to produce tantalum capacitors in 
1976 and 1977, and an anticipated increase in 1977 exports by one 
Japanese producer. The Commission noted that during the first half 
of 1976, domestic shipments increased 38 percent, and continued 
growth in U.S. demand was anticipated. Continuing, the Commission 
observed: 

The projected sharp growth in demand for tantalum capacitors 
is not confined to the United States but is expected to occur also 
in Japan and other major markets. Thus, only a limited share of 
the increased production in Japan will be available for export to 
the United States. Under these conditions, even though the 
Japanese increase their exports to the United States, it is doubtful 
that they will increase their share of the expanding U.S. market 
for tantalum capacitors to the extent that such imports from 
Japan would be an identifiable cause of any injury which the 
relevant domestic industry may suffer in the future. 

In dissent, Commissioner Parker submitted a separate statement of 
reasons for an affirmative determination of bkelihood of injury. In 
support of his affirmative determination, Commissioner Parker noted 
the increased Japanese capacity to produce tantalum capacitors, the 
planned increases in Japanese exports, and the expected intensification 
of competition between the domestic producers and the Japanese 
exporters. 


III 


In its statement of reasons, the Commission (majority) considered 
reasonable criteria in determining whether injury or the likelihood 
thereof existed. It is readily apparent from the majority’s factual 
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findings that the domestic tantalum capacitor industry was ex- 
periencing several adverse economic developments. Nevertheless, the 
administrative record before the Commission at the time of its deter- 
mination shows a rational basis for the Commission’s conclusion: 
‘““Any injury which the domestic industry may be experiencing or may 
be likely to experience is not by reason of LTFV imports.” However, 
the deeply disturbing fact remains that the Commission in making 
its determination relied upon substantially erroneous import statistics 
provided by the Bureau of Census which grossly understated the true 
volume of tantalum capacitor imports,’ and that the Commission’s 
notice of February 9, 1979 (44 F.R. 8359), states, without giving any 
reason, that no further action would be taken respecting its original 
negative determination. Inasmuch as the official statistics before the 
Commission at the time of its determination grossly understated the 
tantalum electrolytic fixed capacitor imports, and the LTFV imports 
comprised a certain percentage of the former (viz, 35 percent), it 
logically follows that the LTFV imports and the domestic consumption 
thereof were substantially greater than the figures assumed by the 
Commission. 

Under the Antidumping Act the Commission is charged by Con- 
gress with the responsibility for making an investigation, evaluating 
pertinent economic data bearing upon the question of injury or the 
likelihood thereof, and making a determination, either affirmative or 
negative. Whether the true volume of LTFV imports disclosed by the 
corrected statistics would warrant a finding by the Commission that 
there was injury “by reason of” sales at LTFV, and thus compel an 
affirmative determination, is a matter for the Commission’s considera- 
tion and expert judgment. If, in light of the correct import statistics, 
the Commission can still demonstrate a rational basis for a negative 
determination, this court will be obliged to sustain such determination. 

I agree with defendant’s contention that if the Commission’s orig- 
inal determination cannot be sustained by the court because of the 
incorrect import statistics, an appropriate remedy would be to stay 
the proceedings in this court pending a new determination by the 
Commission in light of the correct statistical information. See United 
States v. Bianchi & Co., 373 U.S. 709, 718 (1963). See also Camp v. 
Pitts, 411 U.S. 138, 143 (1973). Cf. SCM Corporation v. United States 
(Brother International Corporation, Party-in-Interest), 84 Cust. Ct. 
—, C.R.D. 80-2 (1980); Voss International Corp. v. United States, 
78 Cust. Ct. 130, C.D. 4698, 432 F. Supp. 205 (1977) (case remanded 
to Commission at previous stage in the proceeding). 


2 Certified copy of memorandum dated June 13, 1977, annexed to plaintiff’s brief as part of collective 
exhibit 2. 
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Inasmuch as the Commission was informed of its use of erroneous 
import statistics but nonetheless declined to take further action, with- 
out explanation, defendant’s reliance upon the well established rule 
that an administrative decision may not be judicially overturned on 
the basis of a new record made initially in the reviewing court ® is 
patently misplaced. 


IV 


As we have seen, the Commission majority noted in its statement of 
reasons that: 


(I)n determining the impact of LTF'V sales of tantalum capaci- 
tors from Japan on the relevant U.S. industry, we have excluded 
from consideration imports of tantalum capacitors of Matsushita 
Electric Industrial Co., Ltd., as Treasury has done from its 
LTFV determination, and have considered the impact of 35 per- 
cent of the remaining tantalum capacitor imports from Japan, 
since this is the percentage which Treasury actually found to be 
sold at LTFV after looking at about 75 percent of such imports 
during the period of investigation. References to import statistics 
and import penetration in this statement reflect this finding. 

We now turn to plaintifl’s argument that the majority of the Com- 
mission “impermissibly fragmented the relevant product group.” 
On this score, plaintiff contends that the Commission was required 
by the Antidumping Act to consider the impact on the domestic 
industry of the entire class or kind of merchandise involved, whether 
or not sold at LTFV (other than the capacitors produced and sold by 
Matsushita). Defendant, however, insists that the Commission 
acted properly in considering the impact on the domestic industry 
of only the LTFV imports. I agree with defendant’s construction of the 
statute. 

The Antidumping Act requires the Treasury to advise the Com- 
mission whenever it “determines that a class or kind of foreign mer- 
chandise is being, or is likely to be, sold in the United States * * * 
at less than its fair value * * *.” The Commission is thereupon 
directed to ‘determine * * * whether an industry in the United 
States is being or is likely to be injured * * * by reason of the im- 
portation of such merchandise into the United States.” 19 U.S.C. 
160(a). 

The statute, essentially, is intended to protect the domestic in- 
dustry from international price discrimination, and requires a finding 
by the Commission that injury, or the likelihood thereof, is ‘by 
reason of” imports at LTFV. As recently stated by Chief Judge Re 


3 See FPC v. Transcontinental Gas Pipe Line Corp., 423 U.S. 326, 331 (1975), and cases cited. 
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in his well-reasoned decision in SCM Corporation v. United States 
(Brother International Corporation, Party-in-Interest), supra: 

If the Secretary issues an affirmative finding of sales at less 
than fair value, the matter is referred to the International Trade 
Commission. The Commission must then determine whether an 
industry in the United States is being or is likely to be injured, 
or is prevented from being established, by reason of the less than 
fair value sales. * * * (Italic added.] 

Thus, the act is not designed to ameliorate all of the effects of import 
competition, and the Commission is required to focus its investigation 
on the impact of LTFV imports. Plaintiff’s reading of the statute 
would require the Commission to investigate the impact of the entire 
class or kind of merchandise involved in Treasury’s LTFV investiga- 
tion, notwithstanding that Treasury may have found LTFV margins 
on only a percentage of the imports investigated.* Plainly, this inter- 
pretation was not intended by Congress. In this connection, it may 
be noted that Congress has provided different forms of relief, other 
than the Antidumping Act, for imports sold at fair value. See e.g., 
sections 201 and 406 of the Trade Act of 1974. 

While the statute provides that Treasury must determine whether a 
“class or kind of foreign merchandise’’ is being or is likely to be sold at 
LTFYV, I am clear that it is the LTFV imports that must be the subject 
of the Commission’s injury investigation.® Accordingly, I conclude 


that the Commission majority did not err in considering the impact of 
only the percentage of imports of tantalum electrolytic capacitors from 
Japan which Treasury actually found to be sold at LTFV. 


Footnote 3 of the majority’s statement of reasons states (41 F.R. 
47605) : 


During the investigation the Commission learned that Nippon 
Electric Co. (NEC) intended to increase its exports of tantalum 
capacitors to the United States significantly during 1977. How- 
ever, the increase in such exports to the United States (estimated to 
be several millions of units) will consist almost e1 ntirely of epoxy 
dipped fixed capacitors. Information furnished to the Commission 
by the Department of the Treasury contained in a letter dated 
July 7, 1976, from the U.S. Customs Service to Assistant Secre- 
tary David R. Macdonald, states “NEC sold hermetically sealed 
and epoxy dipped capacitors and margins were found only on the 
hermetically sealed capacitors.” Therefore, since no LT FV margins 
were found in NEC sales of epoxy dipped capacitors, Commissioners 


4 Hence, plaintiff’s position, if carried to its logical conclusion, would require the Commission to investi - 
gate the impact on the domestic industry of 100 percent of the class or kind of merchandise involved in 
Treasury LTFV investigation even though only 1 percent of the involved merchandise was found by 
Treasury to be sold at LTFV. 

5 Although the statute makes injury by reason of LT FV imports the focus of the Commission’s antidump- 
ing investigation, the Commission clearly has discretionary authority to investigate whether imports of 
the same class or kind sold at fair value are potentiating the capacity of the LTFV imports to cause injury. 
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Moore and Bedell believe that NEC’s anticipated increase in exports 
of such capacitors to the United States should not be used as a haat 
for a finding of likelihood of injury. [Italic added.] 

For the same reason I concluded that the Commission majority did 
not err in investigating the impact on the domestic industry of only the 
LTFV imports, I agree with the approach of Commissioner Moore and 
Commissioner (now Chairman) Bedell in their finding of no likelihood 
of injury. Since Treasury found no LTFV margins on Nippon’s sales of 
epoxy dipped capacitors,’ the anticipated increase in exports of such 
capacitors to the United States should not be used as a basis for a 
finding of likelihood of injury. Stated differently, since no margins 
were found by Treasury on Nippon’s sales of epoxy dipped capacitors, 
there could be no basis under the statute for finding that any likelihood 
of injury was “by reason of the importation of such merchandise 
(LTFV imports) into the United States.” 

CONCLUSION 


For the reasons stated herein, it is hereby ordered that: 

1. Plaintiff's motion and defendant’s cross-motion for summary 
judgment are denied at this time; 

2. Proceedings in the instant case shall be stayed pending a recon- 
sideration by the Commission of its original determination in investiga- 
tion No. AA1921-159 and the taking of a new vote on the question of 
whether, in light of the correct import statistics for tantalum electro- 
lytic fixed capacitors from Japan, sales of such merchandise at LTFV 
were injuring or were likely to injure an industry in the United States 
within the meaning of the Antidumping Act of 1921, as amended; and 
the Commission may conduct any further proceedings which it deems 
appropriate, but consistent with this order; 

3. The Commission shall, through counsel for defendant, submit to 
the court within 90 days from the date of entry of this order its new 
determination, whether affirmative or negative, together with a com- 
plete statement of findings and conclusions, and the reasons or bases 
therefor, on aJl material issues of fact or law presented, including the 


materiality of the corrected import statistics on the Commission’s new 
determination. 


6 Notwithstanding that Treasury found no margins on the sale of Nippon’s epoxy dipped capacitors, 
Treasury declined to grant Nippon’s request to have the LTFV determination severed between different 
types of tantalum capacitors and, in effect, to eliminate from Treasury’s LTFV determination tantalum 
electrolytic fixed capacitors identified or described as ‘‘dipped.”’ 
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Recent Unpublished Customs 
Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and 
not otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are 
not of sufficient general interest to warrant publication as Treasury 
decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identify- 
ing matters of interest which recently have been considered by the 
Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for 
public distribution upon written request to the Office of Regulations 
and Rulings, attention: Legal Reference Area, room 2404, U.S. 
Customs Service, 1301 Constitution Avenue NW., Washington, D.C. 
20229. These copies will be made available at a cost to the requester 
of 10 cents per page. However, the Customs Service will waive this 
charge if the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs BuLLETIN, through 
December 21, 1979, are available in microfiche format at a cost of 
$17.70 (15 cents per sheet of fiche). It is anticipated that additions to 
the microfiche will be made quarterly and subscriptions are avail- 
able. Requests for the microfiche now available and for subscriptions 
should be directed to the Legal Reference Area. Subscribers will 
automatically receive updates as they are issued and will be billed 
accordingly. 

Dated: April 4, 1980. 

JoHN T. Roru, 
Acting Director, 
Regulations and Research Division. 





CUSTOMS COURT 


Date of 
decision File No. Issue 


3-18-80 104349 Vessels: Clearance requirements applicable to mobile 
offshore drilling rig operating on the outer Continental 
Shelf 
2-29-80 104496 Carrier control: Proscribed carriage of feed grain by 
foreign vessel between points in the United States 
3-17-80 711967 Country-of-origin marking: Television sets assembled 
in Mexico which consists of Korean-made and Ameri- 
can-made parts 
3-20-80 712493 Country-of-origin marking: Watches 
2-19-80 055364 Classification: Disposable surgical gowns (256.87) 
3-13-80 060833 Classification: Reconstituted orange juice (165.30, 
806.20) 
3-13-80 060890 Classification: Laminated fabrie (355.81, 355.82) 
2-26-80 060980 Classification: Solution of gallium chloride and hydro- 
chlorie acid (423.96, 864.30) 
2-15-80 061519 American selling price: Men’s jute mesh, casual slip-on 
shoe (700.60) 
2-27-80 061721 Classification: Radio remote controlled model vehicles 
(685.60, 737.07, 737.15, 737.95) 
061805 Classification: Building toys (737.55, 
061808 Classification: Building toys (737.55, 
061842 Classification: Christmas tree ornaments (364.22, 386.06) 
061843 Classification: Curtain panels made aa lace fabric 
(365.50, 365.86) 
062592 Classification: Radio remote controlled model vehicle 
(685.60, 737.07, 737.15) 
062738 Classification: Figures of the seven dwarfs (737.22, 
737.40) 
3-10-80 062995 Classification: Frozen fish which have heen scaled, 
headed and gutted (110.35, 110.40, 110.45) 
2-28-80 064037 Classification: Cannister for gin bottle; usual container 
3-18-80 064069 Classification: Blouse with lace edging (382.00, 382.04) 
2-26-80 064150 Classification: Double-sided metalized paper (253.45, 
256.30) 
-80 064183 Classification: Plastic umbrella case (706.60) 
80 064442 Classification: Nativity set of wood (207.00) 


737.95) 
73 -_ 


—- 4 
i 





International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 


R. E. CuHasen, 


Commissioner of Customs. 


In the Matter of 
CrrtTAIN TuRNING MACHINES AND; Investigation No. 337—-TA-72 
CoMmPONENTS ‘THEREOF 


Notice of Commission Determination Denying the Presiding Officer's 
Recommended Partial Summary Determination of Noninfringement 


On February 1, 1980, the presiding officer certified to the U.S. 
International Trade Commission a recommended partial summary 
determination of no literal infringement of claims 1, 2, 3, 8, 10, 14, 
18, 19, and 22 of U.S. Reissue Patent No. 29,612 in the Commission’s 
investigation under section 337 of the Tariff Act of 1980 (19 U.S.C. 
1337) of alleged unfair methods of competition and unfair acts in the 
importation and sale of certain turning machines and components 
thereof in the United States. This recommendation resulted from a 
motion filed on December 28, 1979, by respondents Yamazaki Ma- 
chinery Works Ltd., and Yamazaki Machinery Corp. (motion 
docket No. 72-7). 

The Commission determined on March 28, 1980, that the motion 
for partial summary determination of noninfringement of certain 
claims of U.S. Reissue Patent No. 29,612 is denied because genuine 
issues of material fact remain. (19 CFR 210.50). 


58 





CUSTOMS COURT 59 


Accordingly, it is Ordered That— 


(1) Respondents’ motion for partial summary determination be 
denied; and 

(2) Since genuine issues of material fact still exist, the matter on 
infringement be remanded to the presiding officer to develop 

a record on all issues and to continue adjudication on that 

case, in particular— 

(a) with respect to the claims requirement that the carrier 
and carrier support means be disposed alongside the 
rotatable member, that a record be developed as to 
whether an addition of a tailstock extends the spindle’s 
location vis-a-vis the carrier; 
with respect to the claims requirement that the tool 
turret and tool support be movable toward the carrier 
from a retracted position to a maximum advanced posi- 
tion, that a record be developed as to whether respond- 
ents’ turning machine may affect machining while 
moving toward the carrier; whether the workstroke 
toward the carrier must be simultaneous toward the 
spindle; and whether machining may be done in the 
X-axis by respondents’ turning machine. 

Copies of the presiding officer’s recommendation and the Com- 
mission’s action, order, and memorandum opinion and all other 
public documents relative to this investigation may be obtained by 
contacting the Office of the Secretary to the Commission, 701 E Street 
NW., Washington, D.C. 20436; telephone 202-523-0161. 

By order of the Commission. 

Issued: April 2, 1980. 

KgnnetH R. Mason, 
Secretary. 


In the Matter of | 
Certain Arrticut, Cast-Iron; Investigation No. 337—TA-69 
STOVES | 


Amended Notice of Termination 


The following notice amends the notice of termination issued by the 
U.S. International Trade Commission on March 26, 1980, and pub- 
lished in the Federal Register, which had several words inadvertently 
omitted: 

Upon consideration of the presiding officer’s recommendation and 
the record in this proceeding, the Commission is ordering the termina- 
tion of investigation No. 337-TA-69, “Certain Airtight, Cast-Iron 
Stoves,” as to respondents Radke Imports, Inc., and Tetro Imports, 





60 CUSTOMS COURT 


by granting the motion (motion docket No. 69-7) by the Commission 
investigative attorney to terminate this investigation as to those 
two respondents, after having determined that such respondents are 
not currently in violation of section 337 of the Tariff Act of 1930, as 
amended. The motion to terminate was unopposed by the complain- 
ants, Jotul, Inc., and Kristia Associates. 

The order is effective as of March 26, 1980. 

Any party wishing to petition for reconsideration of the Commis- 
sion’s action must do so within 14 days of service of the Commission 
order and Commissioners’ opinion(s). Such petitions must be in accord 
with Commission rule 210.56 (19 CFR 210.56). 

Copies of the Commission’s action and order, the Commissioners’ 
opinion(s), and any other public documents in this investigation are 
available to the public during official working hours (8:45 a.m. to 
5:15 p.m.) in the Office of the Secretary, U.S. International Trade 
Commission, 701 E Street NW., Washington, D.C. 20436; telephone 
202-523-0161. 

Notice of the institution of this investigation was published in the 
Federal Register of July 12, 1979 (44 F.R. 40732). 

Issued: April 1, 1980. 

Kennetu R. Mason, 
Secretary. 


In the Matter of Investigation No. 337-TA- 
CrertTaIn Rotary Scrapine Toous 62 


Order 


On January 23, 1980, the U.S. International Trade Commission 
received a petition from the Thompson Tool Co., Inc., complainant in 
investigation 337-TA-62, requesting reconsideration in part of the 
Commission’s determination, order, and opinion in this investigation. 
The Commission hereby denies complainant’s petition for the reasons 
set forth in the memorandum opinion below. 

By order of the Commission. 

Issued: March 31, 1980. 

Kenneru R. Mason, 
Secretary. 
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In the Matter of 

CERTAIN ANAEROBIC 
IMPREGNATING COMPOSITIONS 
AND COMPONENTS THEREFOR 


Investigation No. 337-TA-71 


Order Granting Complainant’s Motion for an Additional 2 Weeks 
in Which To File Exceptions to Recommended Determination 


Having reviewed and considered motion docket No. 71-43 wherein 
complainant Loctite Corp. requests an additional 2 weeks in which to 
file exceptions to the presiding officer’s recommended determination 
issued on March 12, 1980, rot Commission HEREBY OrpERS THAT— 

(1) The period within which complainant Loctite Corp. may 
file exceptions to the presiding officer’s recommended determina- 
tion of March 12, 1980, is extended until the close of business, 
April 8, 1980; and 

(2) The Secretary serve a copy of this Commission order upon 
each party of record to this investigation. 

By order of the Commission: 

Dated: March 31, 1980. 

KENNETH R. Mason, 
Secretary. 


(19 CFR Parts 210 and 211) 


Supplementary Procedures—Investigations of Unfair Practices in 
Import Trade 


AGENCY: U.S. International Trade Commission. 

ACTION: Proposed rules. 

SUMMARY: These proposed rules would amend part 210 of the 
Commission’s Rules of Practice and Procedure to provide additional 
procedures for the termination of investigations under section 337 of 
the Tariff Act of 1930 (19 U.S.C. 1337). A new part 211 is proposed 
to provide procedures for consent orders and to provide for certain 
nonadjudicative proceedings incident to the exercise of Commission 


jurisdiction under section 337. The previous Commission proposed 
rulemaking on this subject, 43 F.R. 2883-2889 (January 20, 1978) is 
hereby withdrawn. These new proposed rules reflect public comments 
on the original proposal and also the experience gained by the Com- 
mission in connection with consent orders and enforcement proceed- 
ings in the interim. 
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DATES: Comments will be considered if received within 45 days of 
the date of this notice. Comments should conform with Commission 
rule 201.8 (19 CFR 201.8) and should be addressed to Kenneth R. 
Mason, Secretary, U.S. International Trade Commission, Washing- 
ton, D.C. 20436. 


FOR FURTHER INFORMATION CONTACT: Edward M. Lebow, 
Esq., Office of the General Counsel, U.S. International Trade Commis- 
sion, 701 E Street NW., Washington, D.C.; telephone 202-523-0486. 


SUPPLEMENTARY INFORMATION: In the exercise of its 
jurisdiction under section 337 of the Tariff Act of 1930 (19 U.S.C. 
1337), the Commission is authorized to conduct proceedings supple- 
mental to the formal adjudicative investigations provided for by 
part 210 of the Commission’s Rules of Practice and Procedure (19 
CFR, part 210). The proceedings may be authorized in part by other 
statutes, such as the Administrative Procedure Act (5 U.S.C. 551, 
et seq.) in the case of consent orders, and section 603 of the Trade 
Act of 1974 (19 U.S.C. 2482) in the case of preliminary investigations, 
as well as by 19 U.S.C. 1333. The Commission’s rules at present do 
not provide for these supplemental proceedings. 

The purpose of these proposed amendments to the Commission’s 
rules is to revise the format of subchapter C, chapter II, title 19, 
Code of Federal Regulations, to provide for these supplemental 
procedures, by dividing the subchapter into three parts. A new part 
209, to provide procedures for the conduct of informal inquiries and 
preliminary investigations, will be the subject of subsequent rulemak- 
ing. Amendments to part 210 of the Commission’s rules to provide for 
certain procedures in the termination of an adjudicative investigation 
are proposed here. Also proposed is a new part 211, to provide pro- 
cedures for consent orders and for the administration of the Com- 
mission’s enforcement authority. 

EXPLANATION OF PROPOSED RULES 
Section 210.51 Termination of investigation. 

Section 210.51 is amended by slightly altering the first sentence of 
subsection (a), striking the last sentence of subsection (a) and striking 
subsection (c), and adding new subsections (c), (d), (e). The effect of 
these amendments is to provide specifically in settlements by licensing 
or other agreement and consent order settlements for the termination 
of an investigation in the manner provided in subsection (c). 

Subsection (c)(1) requires that a motion to terminate based upon a 
licensing or other agreement be accompanied by a copy of the agree- 
ment, as well as any related agreements, and an affidavit stating that 
there are no other agreements concerning the subject matter of the 
disclosed agreement. This provision is intended to allow the Com- 
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mission to safeguard the public interest, including competitive con- 
ditions in the U.S. economy, in its consideration of these agreements. 
Subsection (c)(2) of amended section 210.51 provides that an investi- 
gation shall be terminated on the basis of a licensing or other agree- 
ment without determining whether there is a violation of section 337. 
Subsection (d) of the amended rule provides for termination of an 
investigation on the basis of a consent order agreement that complies 
with the requirements of new section 211.20(b). An order of termina- 
tion based upon a consent order agreement would not constitute a 
determination of whether there is a violation of section 337. 


Section 210.55 Commission determination and action. 


This section has been amended to make it clear that the Commis- 
sion’s obligation to make a determination is subject to and does not 
transcend its duty under the Administrative Procedure Act to permit 
the settlement of disputes as provided in section 210.51. 


Section 210.56 Implementation of Commission action. (Present sec- 
tions 210.56 and 210.57 are redesignated sections 210.57 and 
210.58, respectively.) 

This section provides for the procedural implementation of section 
337(g) to establish the effective and final date of Commission action, 
including consent and enforcement orders, pending possible 
Presidential disapproval. 

Subsection (b) provides for the publication and transmittal to the 
President of affirmative determinations under section 337 together 
with the action taken. The new subsection also provides for the trans- 
mittal to the President of consent settlement and enforcement orders 
for his review and possible disapproval on policy grounds. 

Subsection (c) provides that when the Commission either makes an 
affirmative determination of violation in a section 337 investigation, 
issues a consent order or attempts to enforce either one, the Com- 
mission’s action will become effective upon publication in the Federal 
Register. Those articles that are subject to either an exclusion order 
or a cease and desist order may be permitted to enter the country under 
bond until Presidential review has taken place. 

As provided in subsection (d), if the President does not disapprove of 
a Commission action within 60 days of the date of his being notified of 
such action, or if he states his approval of the action before that date, 
then the Commission’s action will become final the day after the end 
of the review period or the day that he notifies the Commission of his 
approval. 

Should the President disapprove the Commission action under sub- 
section (e), the Commission’s action will be considered of no effect. 
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Should the President disapprove a consent order, the Commission may 
either take a new action, i.e., issue a new consent order or cbtain a 
licensing agreement, or it could resume the investigation. In case the 
Commission decides to do the latter and continue with the investiga- 
tion, the period of Presidential review will not be included for purposes 
of the statutory time limits for concluding the investigation as estab- 
lished by section 210.17. 
Parr 211 

Section 211.01 Purpose. 

This part sets forth procedures for the settlement by consent of 
matters which may involve a violation of section 337 and for the 


enforcement, modification, and revocation of final Commission 
actions. 


SUBPART A——-INFORMAL ENFORCEMENT PROCEDURE 


Section 211.10 Informal disposition through voluntary compliance. 


Section 211.10 provides a procedure whereby the Commission may 
accept assurances from a private party that it will desist from engaging 
in practices which may violate section 337. Subsection (b) requires 
that the Commission consider, in determining whether to accept the 
assurances of the party in question, such factors as the nature and 
gravity of the practice, the likelihood of its recurring, the prior 
record and good faith of the party, and the adequacy of the proffered 


assurances. 
SUBPART B—CONSENT ORDER PROCEDURE 
Section 211.20 Opportunity to submit proposed consent order. 

Subsection (a) provides for an opportunity to submit to the Com- 
mission a proposed consent order prior to the institution of a formal 
investigation under section 337. 

Subsection (b) sets forth the procedures for the submission ot 
proposals to settle a matter by consent subsequent to institution 
of a formal investigation under section 337. Such a proposal must be 
filed as a motion with the presiding officer and incorporate the elements 
of a consent order agreement set forth in section 211.22. The motion, 
except for good cause shown, must be filed prior to the commencement 
of the hearing prescribed by section 210.41(e)(1). The presiding 
officer must certify the motion to the Commission promptly, together 
with his or her recommendation. Pending disposition, a party may 
not withdraw from a consent order agreement. 

Section 211.21 Settlement by consent. 


Section 211.21 sets forth the procedure for Commission action after 
a consent order agreement has been filed with it under section 211.20(a) 
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or certified to it by the presiding officer under section 211.20(b). The 
Commission is required to publish the consent order agreement in the 
Federal Register for 30-days’ public comment. Copies are also to be 
served on the Department of Health, Education, and Welfare, the 
Department of Justice, the Federal Trade Commission, and such 
other departments as the Commission deems appropriate. The Com- 
mission may also conduct within the 30 day period such hearings as 
it deems appropriate. Thereafter, within an additional 20 days and 
after considering the effect of the consent order upon the public health 
and welfare, competitive conditions in the U.S. economy, the produc- 
tion of like or directly competitive articles in the United States, and 
U.S. consumers, in the manner provided by section 210.14(a)(4) of 
part 210, the Commission must either: (1) Accept the agreement, 
issue the consent order, and terminate the investigation; (2) reject 
the agreement and deny the motion; or (3) take such other action as 
it deems appropriate. In event the Commission rejects the proposed 
agreement, the parties are not bound by their proposal in later actions 
before the Commission. 

Section 211.22 Contents of consent order. 

This section sets forth the required contents of a consent order 
agreement, including an admission of all jurisdictional facts, a waiver 
of judicial review, contest, or challenge of the consent order, and a 
statement making enforcement, modification, and revocation of the 
consent order explicitly subject to subpart C of part 211 of these rules. 


SUBPART C—ENFORCEMENT, MODIFICATION, AND REVOCATION 


Section 211.50 Applicability, purpose, and retroactivity. 


The “applicability” and “‘purpose’’ subsections are self-explanatory. 
This subpart is intended to serve as the basis for all changes in final 
Commission actions. This subpart is not limited to enforcing cease 
and desist orders. Dissolving orders that have ceased to serve a useful 
purpose, such as exclusion orders, is also contemplated. The rules also 
include temporary relief orders, but no other interlocutory orders are 
included. Fina] Commission actions have to undergo the rigors of the 
law relating to appeals (subsec. 337(c)) and Presidential review 
(subsec. 337(g)). However, this does not mean, when an adversely 
affected person fails to appeal a final Commission action, or appeals 
and then loses, that it may later collaterally attack the original action 
when that action is altered pursuant to these rules. In such a situation, 
it would appear that a court challenge, if any, can only attack the 
changed action. 

The rules contain a ‘savings’ provision, which serves to keep whole 
existing consent orders. 
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Section 211.51 Information gathering. 


The power to gather information relating to the operation of a final 
Commission action is set out here. Any reporting provided for by law 
is permitted if it will either aid the Commission to determine ‘‘whether 
and to what extent there is compliance with the action” or “whether 
and to what extent the conditions which led to the action are changed.”’ 
The first of these relates to cease and desist orders. 

The second condition, which is adapted from subsection 337 (h), may 
relate to any kind of final Commission action. One example of such 
changed circumstances is when the holder of a domestic patent ceases 
to produce articles domestically that are the subject of an exclusion 
order. In that case revocation of the exclusion order may then be 
appropriate. 

Final Commission actions may also include provisions for gathering 
information by any other means provided by law, such as gaining 
access to records, copying records, and requiring persons to produce 
books or papers (19 U.S.C. 1333(a)). This rule also provides for the 
collection of information from voluntary sources. 

Under subsection (b), the Commission is empowered to prescribe 
the form and detail of reporting. This implements 19 U.S.C. 1333. 
Under subsection (c), information gathering is enforceable in court or 
by any other means available to enforce the final action. In subsection 
(d), discretion is kept to set the terms of informational requirements 
of a final action. This would allow for the adjustment of reporting re- 
quirements to meet the needs of individual cases and changes in inter- 
national trade. 


Section 211.52 Confidentiality of information. 

This section provides that information received pursuant to a final 
action may be held in confidence and that such protective orders as are 
necessary may be issued. 

Section 211.53 Review of reports. 

This section sets forth the Commission’s general authority to review 

reports and take further appropriate action. 


Section 211.54 Advice to persons submitting information. 


Advice to persons reporting may be sufficient in some cases. When a 
cease and desist order is involved, and compliance with the order is the 
primary objective of reporting, then advising persons that their report- 
ing evidences noncompliance may be an effective means of gaining 
compliance. The Federal Trade Commission appears to reserve the 
right to exercise this option (16 CFR 3.61(a)). 
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Section 211.55 Modification of information requirements. 

Modification of reporting requirements will facilitate focusing on 
problems which require special study in order to determine how the 
oversight function will be exercised. It may also be used to document 
facts that justify change in a final order. Modifiying reporting require- 
ments will also assure compliance with many cease and desist orders. 
Finally, it will facilitate altering or abolishing reporting schemes that 
have proved useless, unreasonably burdensome, or undesirable for 
other reasons. The rule would allow any person to request changes 
in reporting requirements, which may be handled publicly or not, as 
conditions warrant. 


Section 211.56 Proceedings to enforce, modify, revoke or substitute for 
final Commission actions. 

This section represents a procedural framework for fundamental 
change in final Commission actions. Such matters may be handled 
informally by letter or conference under subsection (a) or after 
formal enforcement proceedings under subsection (b) by complaint, 
followed by answer and then a decision. The formal procedures are 
adapted from existing rules of other Federal agencies that conduct 
their own enforcement proceedings short of court action. This procedure 
is almed primarily at enforcement (by modification or revocation and 
exclusion) of cease and desist orders, temporary cease and desist 
orders, and consent orders. Parties to section 337 proceedings who 
want cease and desist orders or exclusion orders revoked or modified 
because of changed circumstances may seek modification or revocation 
by a simpler process of motion and answer under subsection (c) of 
this section. The less formal subsection (c) would be appropriate in 
circumstances in which a former complainant is no longer prosecuting 
his patent domestically or public interest factors require a change in 
an outstanding Commission order. 

Upon conclusion of the enforcement process, which may include a 
hearing, a modified cease and desist order may issue or the existing 
final Commission action may be replaced with an exclusion order. 
Where a violation is found under subsection (b), any new and more 
restrictive Commission order would be subject to public interest de- 
terminations, bonding, Presidential review, and court review (although 
not on the original record of the sec. 337 investigation). 


Section 211.57 Temporary emergency action. 


This section provides for temporary emergency relief action. Thus, 
when patterns of trade are changing rapidly or enforcement is needed 
immediately to be effective, a cease and desist order could be revoked 
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and temporarily replaced by exclusion or any other temporary measure 
allowed by the law if certain criteria are met. It must be evident that 
violations will occur or that temporary measures pending docket- 
ing of a formal complaint under section 211.56 are necessary to ac- 
complish the purpose of section 337. This section applies to all types 
of final Commission actions. 


Section 211.58 Notice of enforcement action to government agencies. 

Notice to Federal agencies is essential to the proper functioning of 
these rules. Under subsection 337(b), government agencies have a role 
in Commission section 337 proceedings. These rules are supple- 
mentary to section 337, and therefore the agencies should have a 
role here, too. Furthermore, advice to the Secretary of the Treasury 
when an exclusion order of any type is made or revoked is required 
by subsections 337(d), 337(e), and 337(h). 

The revised rules proposed by the Commission are set forth below. 

Chapter IJ, title 19, of the Code of Federal regulations would be 
amended as follows: 

(1) Subchapter C of 19 CFR chapter II would be retitled ‘“Investi- 
vations of Unfair Practices in Import Trade’; 

(2) Part 210 of subchapter C would be retitled ““Adjudicative Pro- 
cedures” ; 


(3) Present sections 210.56 and 210.57 of part 210 would be redes- 


ignated sections 210.57 and 210.58 of part 210, respectively ; 

(4) New section 210.56 would be added, and present sections 210.51 
and 210.55 would be amended; and 

(5) New part 211, entitled ‘““Enforcement Procedures,” consisting of 
subparts A, B, and C would be added. The new rules that correspond 
to this enumeration, which are hereby proposed, are as follows: 


Section 210.51 Termination of investigation. 

(a) Motions for termination.—Any party may move at any time for 
an order to terminate an investigation under this part, to terminate 
the investigation as to all issues in an investigation in regard to one or 
more but not all of the respondents, or to terminate the investigation 
as to any of the issues in regard to any or all of the respondents. 

(b) Default—Upon the occurrence of the condition of default, an 
investigation before the Commission may be terminated as to one or 
more of the parties in the investigation. 

(c) Settlement by licensing or other agreement.—(1) When a complaint 
is filed alleging patent, trademark, or copyright infringement, or a 
misappropriation of trade secrets or technical know-how, an investi- 
gation before the Commission directed to such subject matter may be 
terminated as provided in subsection (a) of this section on the basis 
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of a licensing or other agreement entered into between the com- 
plainant (all of the complainants if there is more than one) and one 
or more of the respondents. A motion for termination by such parties 
shall contain copies of the licensing or other agreement and any 
agreements supplemental thereto and an affidavit executed by the 
parties stating that there are no other agreements, written or oral, 
expressed or implied, between such parties concerning the subject 
matter of the investigation. 

(2) The licensing or other agreement and any agreements supple- 
mental thereto, and affidavit shall be certified by the presiding officer 
to the Commission with his recommendation. An order of termination 
based upon such licensing or other agreement shall not constitute a 
dletermination of the Commission under section 210.55. 

(d) Consent order settlement—An investigation before the Com- 
mission may be terminated as provided in subsection (a) of this section 
on the basis of a consent order settlement under section 211.20(b). 
An order of termination based upon such a settlement shall not con- 
stitute a determination of the Commission under section 210.55. 

(e) Effect of termination —Except as provided in subsections (c) 
and (d) of this section, an order of termination issued by the Commis- 
sion shall constitute a determination of the Commission under section 
210.55, and an order of termination issued by the presiding officer 
(when not the Commission) shall constitute a recommended determi- 
nation of the presiding officer under section 210.53. 

Section 210.55 Commission determination and action. 

(a) Review of recommended determination.—Subject to sections 210.51 
and 210.54, upon receipt of a recommended determination and the 
record under section 210.53, the Commission shall review the same 
and determine, as the case may be, whether there is a violation of 
section 337 or whether there is reason to believe that there is such a 
violation, and, when appropriate, whether any action (exclusion of 
articles from entry, exclusion of articles from entry except under 
bond, or cease and desist order) is in the public interest and should 
be ordered, and the amount of any bond required. 

(b) When the presiding officer is the Commission —When the Com- 
mission has presided at the taking of evidence, it shall determine, as 
the case may be, whether there is a violation of section 337 or whether 
there is reason to believe there is such a violation, and, when appro- 
priate, whether any actions (exclusion of articles from entry, exclusion 
of articles from entry except under bond, or cease and desist order) 
is in the public interest and should be ordered, and the amount of 
any bond required. 
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Section 210.56 Implementation of Commission action. 


(a) Service of Commission determination upon the parties —A Com- 
mission determination pursuant to section 210.55 or a termination on 
the basis of a licensing or other agreement or consent settlement pur- 
suant to sections 210.51 (c) and (d), respectively, shall be served 
upon each party to the investigation. 

(b) Publication and transmittal to the President-—A Commission 
determination that there is a violation of section 337, or that there is 
reason to believe that there is such a violation, together with the action 
taken, relative to such determination, or Commission action pursuant 
to subparts B and C of part 211 shall be immediately (1) published in 
the Federal Register, and (2) transmitted to the President together 
with the record upon which the action is based. 

(c) Effective date of Commission action Commission action, con- 
sisting of the Commission determination and action taken under sec- 
tion 210.55, or action taken under subparts B and C of part 211, shall 
be effective upon publication thereof in the Federal Register, except 
that articles directed to be excluded from entry or subject to a cease 
and desist order shall be entitled to entry under bond determined by 
the Commission until such determination and action become final in 
the manner specified in subsections (d) and (e) of this section. 

(d) Finality of affirmative Commission action.—If the President does 
not disapprove for policy reasons such Commission action within a 
period of 60 days beginning on the day after the day on which a copy 
of such Commission action is delivered to the President, or if the 
President notifies the Commission before the close of such period that 
he approves such Commission action, then such Commission action 
shall become final on the day after the close of such period, or the day 
on which the President notifies the Commission of his approval, as 
the case may be. 

(e) Disapproval by the President.—If, before the close of such period, 
the President notifies the Commission of his disapproval of the Com- 
mission action for policy reasons, then effective on the date the Com- 
mission receives such notice such Commission action shall have no 
force or effect. Within 10 days following such disapproval any party 
may by motion request the Commission to consider other appropriate 
action in light of and consistent with the Presidential disapproval. 
The Commission may in its discretion conduct such further proceed- 
ings as it deems appropriate. Any new Commission action shall be 
served upon the parties, published in the Federal Register, and referred 
to the President. Unless such new action is disapproved by the Presi- 
dent, it will become effective and final. Subsequent to the President’s 
disapproval of a consent order settlement, the Commission may 
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resume its investigation in conformity with these rules. Should the 
Commission resume an investigation subsequent to a Presidential 
disapproval, then for the purpose of section 210.10 the period of 
time during which the consent order was effective shall be excluded 
from all applicable time restrictions. 
(f{) Duration.—Final Commission action shall remain in effect as 

provided in subpart C of part 211. 
Section 

Part 211—ENFoRCEMENT PROCEDURES ! 
211.01 Purpose. 

SUBPART A—INFORMAL ENFORCEMENT PROCEDURE 

211.10 Informal disposition through voluntary compliance. 

SUBPART B—CONSENT ORDER PROCEDURE 
211.20 Opportunity to submit proposed consent order. 
211.21 Settlement by consent. 
211.22 Contents of consent order agreement. 
SUBPART C—ENFORCEMENT, MODIFICATION, AND REVOCATION OF FINAL COMMISSION 

ACTIONS 
211.50 Applicability, purpose, and savings. 
211.51 Information gathering. 
211.52 Confidentiality of information. 
211.53 Review of reports. 
211.54 Advice to persons submitting information. 
211.55 Modification of information requirements. 
211.56 Proceedings to enforce, modify, revoke or substitute for final Commission 
actions. 

211.57 Temporary emergency action. 
211.58 Notice of enforcement action to government agencies. 


1 The provisions of this part 211 are issued under secs. 333, 335, and 337 of the Tariff Act of 1930, as amended 
19 U.S.C. 1333, 1335, and 1337), and sec. 603 of the Trade Act of 1974 (19 U.S.C. 2482). 


Section 211.01 Purpose. 
This part sets forth procedures for the settlement by consent of 
and for the 


matters which may involve a violation of section 337 
enforcement, modification, and revocation of final Commission ac- 
tions. Definitions applicable to part 210 apply to this part unless 
specifically provided otherwise. 


SUBPART A—INFORMAL ENFORCEMENT PROCEDURES 


Section 211.10 Informal disposition through voluntary compliance. 


(a) Opportunity for informal disposition —The Commission, when 
it has information obtained during the course of an informal inquiry 
or preliminary investigation pursuant to section 603 of the Trade Act 
of 1974 (19 U.S.C. 2482) indicating that a person may be engaging 


in a practice which may involve a violation of section 337, may afford 
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such person the opportunity to have the matter disposed of on an 
informal administrative basis, if the Commission deems that the 
public interest factors set forth in section 210.14(a)(2) will be fully 
safeguarded thereby. 

(b) Public interest factors to be considered.—In determining whether 
the public interest factors set forth in section 210.14(a)(2) will be 
fully safeguarded through such informal administrative action the 
Commission will consider 

(1) The nature and gravity of the practice; 

(2) Whether the practice is likely to recur; 

(3) The prior record and good faith of the person involved ; 
(4) The adequacy of assurance of voluntary compliance; and 
(5) Any other relevant factor that the Commission deems 
appropriate. 


SusppART B—ConsENT ORDER PROCEDURE 


Section 211.20 Opportunity to submit proposed consent order. 


(a) Prior to institution of investigation.—Where time, the nature of 
the proceeding, and the public interest permit, any person being 
investigated pursuant to section 603 of the Trade Act of 1974 (19 
U.S.C. 2482) or section 210.11(b) shall be afforded the opportunity to 
submit to the Commission a proposal for disposition of the matter 
under investigation in the form of a consent order agreement which 


incorporates a proposed consent order executed by or on behalf of 
such persen, all complainants, and an attorney employed by the 
Commission and complying with the requirements of section 211.22. 

(b) Subsequent to institution of an investigation.—In investigations 
under section 337, a proposal to settle a matter by consent shall be 
submitted as a motion te the presiding officer to terminate an investi- 
gation under section 210.51, together with a consent order agreement 
which incorporates a proposed consent order. The proposed consent 
order agreement shall comply with the requirements of section 211.22. 
The motion may be filed at any time prior to commencement of a 
hearing as provided in section 210.41(a)(1) jointly by all of: (1) All 
private complainants, (2) the Commission investigative attorney, and 
(3) one or more respondents. The Commission may, however, upon 
request and for good cause shown, consider such a motion certified 
to it by the presiding officer during the course of ahearing. The presiding 
officer shall certify the motion to the Commission promptly together 
with his recommendation after service of such motion. The filing of 
the motion shall not stay proceedings before the presiding officer 
unless the presiding officer or the Commission shall so order. For the 
purpose of the time limits for the completion of the hearing set forth in 
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section 210.41(e)(1), there shall be excluded any period of time during 
which the proceeding is stayed by order of the Commission. Pending 
(lisposition by the Commission (and review by the presiding officer) 
of a consent order agreement, a party may not withdraw from the con- 
sent order agreement once it has been submitted pursuant to this 
section. 

Section 211.21 Settlement by consent. 

After the motion for termination based on a consent order agreement 
has been filed with the Commission pursuant to section 211.20(a) or 
certified to the Commission by the presiding officer pursuant to section 
211.20(b) the Commission shall: Promptly publish notice of such 
motion along with the consent order agreement (with confidential 
informaticn deleted) in the Federal Register and for a period of 30 
days thereafter receive and consider any comments concerning the 
consent order agreement that may be filed by interested persons. 
Publication of the proposed consent order agreement shall not be 
deemed to constitute acceptance, provisional or otherwise, of such 
agreement. The Commission shall make available a summary of the 
provisions of the consent order agreement and the relief to be obtained 
thereby and any other information which it deems helpful in assisting 
interested persons to understand the terms of the consent order agree- 
ment. Notice may also be made through whatever other medium the 
Commission deems necessary. The Commission shall promptly serve 
notice of the proposed consent order agreement on the Department of 
Health, Education and Welfare, the Department of Justice, and the 
Federal Trade Commission, and such other departments as the Com- 
mission deems appropriate. During the 30-day comment period the 
Commission may conduct such public proceedings with regard to the 
notice of proposed consent order agreement as it deems appropriate. 
Thereafter, within an additional period of 20 days, the Commission 
shall, after considering the effect of the consent order upon the public 
health and welfare, competitive conditions in the U.S. economy, the 
production of like or directly competitive articles in the United States, 
and U.S. consumers, in the manner provided by section 210.14(a) (4), 
either (1) accept the agreement, issue the consent order, and terminate 
the investigation; (2) reject the agreement and deny the motion; or (3) 
take such other action as it deems appropriate. The Commission shall 
publish notice of its action together with a statement of reasons in 
support thereof in the Federal Register. The Commission shall serve 
notice of its action together with the statement of reasons on all 
parties. Should the Commission reject the proposed agreement and 
deny the motion, the parties are in no way bound by their proposal in 
later actions before the Commission. 
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Section 211.22 Contents of consent order agreement. 

(a) Contents —Every consent order agreement shall contain, in 
addition to the appropriate proposed consent order: (1) An admission 
of all jurisdictional facts; (2) an express waiver of all rights to seek 
judicial review or otherwise challenge or contest the validity of the 
consent order; and (3) a statement that the enforcement, modification, 
and revocation will be carried out pursuant to subpart C of part 211, 
incorporating by reference the Commission’s Rules of Practice and 
Procedure. The consent order agreement may contain a statement 
that the signing thereof is for settlement purposes only and does not 
constitute admission by any party that section 337 has been violated. 

(b) Effect, interpretation, and reporting—The consent order shall 
have the same force and effect and may be enforced, modified, or 
revoked in the same manner as is provided in section 337 and parts 210 
and 211 for other Commission action. Except as otherwise provided 
in the agreement, the complaint and notice of investigation or the 
proposed complaint, as the case may be, may be used in construing 
the terms of the consent order, but no agreement, understanding, 
representation or interpretation not contained in the consent order 
agreement or Commission decision accompanying the consent order 
may be used to vary the terms of the consent order. The Commission 
may require periodic compliance reports pursuant to subpart C of 
part 211 to be submitted by the person entering into the consent order 
agreement. 


SUBPART C—-ENFORCEMENT, MODIFICATION, AND REVOCATION OF FINAL 
COMMISSION ACTIONS 


Section 211.50 Applicability, purpose, and retroactivity. 

(a) Applicability.—The rules in this subpart apply to final Com- 
mission actions issued by the Commission under section 337, including 
exclusion orders, temporary exclusion orders, and cease and desist 


orders (cease and desist orders, for purposes of this subpart, means 
cease and desist orders, temporary cease and desist orders, and 
consent orders). 

(b) Purpose—The purpose of this subpart is to set forth procedures 
for the enforcement, modification, and revocation of final Commission 
actions. 

(c) Retroactivity—The rules in this subpart apply to final Com- 
mission actions taken before the effective date of these rules only to 
the extent not inconsistent with such final actions. 

Section 211.51 Information gathering. 


(a) Power to require information.—W henever the Commission takes a 
final Commission action, it may attach to such action (or in the case 
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of a consent order, approve) terms and conditions requiring any 
person to report to the Commission facts in that person’s possession 
that will aid the Commission in determining whether and to what 
extent there is compliance with the action or whether and to what 
extent the conditions which led to the action are changed. The Com- 
mission may also include (or, in the case of a consent order, approve) 
provisions that exercise any other information gathering power 
available to it by law. The Commission may at any time request the 
cooperation of any person or agency in supplying the Commission 
with information that will aid the Commission in these determinations. 

(b) Form and detail of reports —Reports under subsection (a) may 
be required to be in writing, under oath, and in such detail and in such 
form as the Commission prescribes. A final Commission action may 
also contain terms and conditions which exercise, or make possible the 
exercise of, on conditions precedent, any power of information 
gathering available to the Commission by law, subject to the stand- 
ards of subsection (a). 

(c) Power to enforce informational requirements.—Terms and con- 
ditions of final Commission actions for reporting and information 
eathering, and modifications of such terms and conditions, shall be 
enforceable by the Commission by a civil action or, at the Commis- 
sion’s (liscretion, in the same manner as any other provision of the 
final Commission action is enforced. 

(1) Term of reporting requirement.—The Commission may prescribe 
in the final Commission action (or, in the case of a consent order, 
approve) frequency of reporting or information gathering and the date 
on which these activities are to terminate. If no date for termination is 
provided, reporting and information gathering shall terminate when 
the final Commission action or any amendment to it expires by its own 
terms or is terminated. The Commission may modify informational 
requirements of a final Commission action at any time, pursuant to 
section 211.53 and section 211.55. 


Section 211.52 Confidentiality of information. 


Confidential information provided to the Commission pursuant to 
final Commission action will be received by the Commission in con- 
fidence. The Commission may, either upon motion or its own initiative, 
issue such protective orders as it deems necessary. 

Section 211.53 Review of reports. 

The Commission will review reports submitted pursuant to any final 
Commission action and conduct such further investigation as it deems 
necessary, consistent with the action. 
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Section 211.54 Advice to persons submitting information. 

The Commission may, upon request or on its own initiative, advise 
persons reporting or providing information that their reports or 
information do not comply with a final Commission action or con- 
stitute a reason to modify or revoke such action. 

Section 211.55 Modification of information requirements. 

The Commission may modify reporting requirements as necessary: 
(1) To assure compliance with an outstanding action; (2) to take 
account of changed circumstances; or (3) to minimize the burden of 
reporting or informational access. A recommendation to modify 
reporting requirements shall identify the reports involved and state 
the reason or reasons for modification. No reporting requirement will 
be suspended during the pendency of such a recommendation unless 
the Commission orders it. The Commission may, if the public interest 
warrants, announce that a modification of reporting is under con- 
sideration and ask for comment, but it may also modify any reporting 


requirement at any time without notice, consistent with the standards 
of this section. 


Section 211.56 Proceedings to enforce, modify, revoke or substitute for 
final Commission actions. 

(a) Informal enforcement proceedings.—Informal enforcement pro- 
ceedings may be initiated by the Commission upon complaint or its own 
motion with respect to any act done or omitted by any person in 
violation of any provision of a final Commission action. Such matters 
may be handled by the Commission through correspondence or 
conference or in any other way which the Commission deems appro- 
priate. The Commission may issue such orders as it deems appropriate 
to insure compliance with a cease and desist order, or any part thereof. 
Any matter not disposed of informally may be made the subject of a 
formal proceeding pursuant to this subpart. The filing of an informal 
complaint shall not bar the subsequent filing of a formal complaint. 
Prior to issuing any such order, the Commission may afford interested 
persons, including members of the Commission’s staff, an opportunity 
to make written or oral presentations with respect to the subject 
matter of the proposed order. 

(b) Formal enforcement proceedings.—In order to determine whether 
a cease and desist order is being violated, the Commission may, either 
on its own initiative or after the filing by any person of a formal 
complaint under oath containing information which the Commission 
has reason to believe demonstrates a material violation of a cease and 
desist order, institute an enforcement proceeding by docketing a 
complaint setting forth the alleged violation, and following such 
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proceeding, modify, revoke, or enforce the order. The complaint, if 
docketed, shall be served upon the alleged violator and published in 
the Federal Register. 

(1) Answer.—Within 15 days after the date of receipt of a com- 
plaint docketed pursuant to this subsection, the named respondent 
shall file an answer to the complaint. Answers shall fully and com- 
pletely advise the Commission us to the nature of the defense and 
shall admit or deny each allegation of the complaint specifically and 
in detail unless the respondent is without knowledge, in which case his 
answer shall so state and the statement shall operate as a denial. Allega- 
tions of fact not denied or controverted shall be deemed admitted. 
Matters alleged as affirmative defenses shall be separately stated and 
numbered and shall, in the absence of a reply, be deemed to be un- 
controverted. Failure of a respondent to file and serve an answer 
Within the time and in the manner prescribed herein shall authorize 
the Commission in its discretion, to find the facts alleged in the com- 
plaint to be true and to take such action as may be appropriate with- 
out notice or hearing, or, in its discretion, to proceed to take evidence, 
without notice, of the allegations or charges set forth in the com- 
plaint, provided that the Commission (or presiding officer, if one is 
appointed) may permit late filings of an answer for good cause shown. 

(2) Parties to enforcement proceeding—The parties to an enforce- 
ment proceeding shall be the Commission, the respondent, the com- 
plainant, and any other person with an interest sufficient to support 
intervention in a section 337 investigation under section 210.6. 

(3) Public hearing.—The Commission, in the course of an enforce- 
ment proceeding, may hold a public hearing and afford the parties to 
the enforcement proceeding the opportunity to appear and be heard. 

(4) Written Statements.—At any time after a formal complaint under 
this subsection is published in the Federal Register, any person may 
submit to the Commission a written statement of information perti- 
nent to the subject matter of the enforcement proceedings. Except in 
the case of the complaining party and the named respondents(s), such 
statement may be presente in lieu of an appearance at the hearing. 
Statements shall conform to the requirements for documents set forth 
in section 201.8. 

(5) Commission action. 

(i) Upon conclusion of an enforcement proceeding relating to a 
cease and desist order, the Commission may: (1) Modify the cease and 
desist order in any manner necessary to prevent the unfair practices 
which were originally the basis for issuing such order; (2) bring civil 
actions in U.S. district courts pursuant to section 337(f) requesting 
the imposition of a civil penalty or the issuance of mandatory injunc- 
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tions incorporating relief sought by the Commission; or (3) revoke the 
cease and desist order and direct that the articles concerned be ex-’ 
cluded from entry into the United States. 

(ii) Prior to effecting any modification, or revocation and/or exclu- 
sion under this subsection, the Commission shall consider the effect of 
such action upon the public health and welfare, competitive conditions 
in the U.S. economy, the production of like or directly competitive 
articles in the United States, and U.S. consumers. The Commission 
may find that, in light of such factors, such action should not be taken. 
Any such order shall become effective and final as provided in section 
210.56 for purposes of setting bond (if applicable), appeal, and 
Presidential review under section 337. The hearings provided for under 
this subsection are not subject to sections 554, 555, 556, 557, and 702 
of title 5, United States Code. 

(c) Modification or dissolution of final Commission actions due to 
changed circumstances—Whenever any former party believes that 
changed conditions of fact or law, or the public interest, require that a 
final Commission action be modified or set aside, in whole or in part, 
such person may file with the Commission a motion requesting that 
the Commission do so. The motion shall state the changes desired and 
the changed circumstances warranting such action, and shall include 
materials and argument in support thereof. Upon receiving a motion, 
the Commission shall either: (1) Provisionally accept the motion, or 
(2) reject the motion. Should the Commission on its own initiative 
believe that such a modification may be in order, it shall publish notice 
to that effect, which notice shall be treated as a provisionally accepted 
motion under this subsection. Upon provisional acceptance, notice 
thereof shall be published in the Federal Register. The motion and the 
notice shall be served on each former party to the section 337 pro- 
ceeding. Within 30 days after the service of such motion, any party 
served may file an answer thereto. The Commission may hold a public 
hearing and afford interested persons the opportunity to appear and 
be heard. After consideration of the motion, any responses thereto, or 
any information placed on the record at a public hearing or otherwise, 
the Commission shall take such action as it deems appropriate. 
Any final Commission action will, if not modified or revoked, expire 
by terms stated in the action. 


Section 211.57 Temporary emergency action. 


Whenever the Commission determines, pending a formal enforce- 
ment proceeding under section 211.56(b), that without immediate 
action a violation of a cease and desist order will occur and that sub- 
sequent action by the Commission would not adequately repair the 
harm caused by such violation, the Commission may immediately 
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and without hearing or notice modify or revoke a cease and desist 
order and, if it is revoked, replace the cease and desist order with an 
appropriate exclusion order. Prior to taking any action under this section 
the Commission shall consider the effect of such action upon the public 
health and welfare, competitive conditions in the U.S. economy, the 
production of like or directly competitive articles in the United States, 
and U.S. consumers. Any order issued under this section shall become 
effective and final as provided in section 210.56 for purposes of setting 
bond (if applicable), appeal, and Presidential review under section 
337. The Commission shall, if it has not already done so, institute a 
formal enforcement proceeding under section 211.56(b) at the time of 
taking action under this section or as soon as possible thereafter, in 
order to give the alleged violator and other interested parties a full 
opportunity to present information and views regarding the con- 
tinuation, modification or revocation of Commission action taken 
under this section. 


Section 211.58 Notice of enforcement action to government agencies. 

(a) Consultation.—The Commission may consult with or seek in- 
formation from any government agency when taking any action under 
this subpart. 

(b) Notification of Treasury——The Commission shall notify the 
Secretary of the Treasury of any action under this subpart which 


results in a permanent or temporary exclusion of articles from entry 
or the revocation of an order to such effect. 

By order of the Commission. 

Issued: April 2, 1980. 


KENNETH R. Mason, 
Secretary. 


In the Matter of | 
CrrTAIN HEADBOXES AND PAPER- 
MAKING MacuiInge Formine SEc- 
TIONS FOR THE ContTiINuowUs PrRo- 
DUCTION OF PAPER, AND Con- 
PONENTS THEREOF 


Investigation No. 337 


Notice of Investigation 


Notice is hereby given that a complaint was filed with the U.S. 
International Trade Commission on February 21, 1980, under section 
337 of the Tariff Act of 1930 (19 U.S.C. 1337), on behalf of Beloit 
Corp., 1 St. Lawrence Avenue, Beloit, Wis. 53511, alleging that unfair 
methods of competition and unfair acts exist in the importation into 
the United States of certain headboxes and papermaking machine 
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forming sections for the continuous production of paper, and com- 
ponents thereof, or in their sale, because (1) such headboxes and 
papermaking machine forming sections are allegedly covered by claims 
1, 12, 14, 15, 16, and 22 of U.S. Letters Patent RE 28,269, claims 
1, 2, 4, 5, and 6 of U.S. Letters Patent No. 3,923,593, and claims 1-5 
and 7-14 of U.S. Letters Patent No. 3,876,498, and (2) such com- 
ponents allegedly contribute to and induce infringement of the afore- 
mentioned claims of the patents. The complaint alleges that the 
effect or tendency of the unfair methods of competition and unfair 
acts is to destroy or substantially injure an industry, efficiently and 
economically operated, in the United States. 

Complainant requests that, after a full investigation has been con- 
ducted, exclusion of the imports in question and such other and 
further relief as the Commission deems appropriate be ordered by 
the Commission. The complainant has also requested that a temporary 
exclusion order be issued during the pendency of the investigation. 

Having considered the complaint, the Commission, on March 20, 
1980, ORDERED THAaT— 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 1930 
(19 U.S.C. 1337), an investigation be instituted to determine whether 
there is reason to believe there is a violation and whether there is a 
violation of subsection (a) of this section in the unauthorized impor- 
tation of certain headboxes and papermaking machine forming sections 
for the continuous production of paper, and components thereof, into 
the United States, or in their sale, because (1) such headboxes and 
papermaking machine forming sections are allegedly covered by claims 
1, 12, 14, 15, 16, and 22 of U.S. Letters Patent RE 28,269, claims 1, 2, 
4, 5, and 6 of U.S. Letters Patent No. 3,923,593, and claims 1-5 and 
7-14 of U.S. Letters Patent No. 3,876,498, and (2) such components 
allegedly contribute to and induce infringement of the aforementioned 
claims of the patents, the effect or tendency of which is to destroy or 
substantially injure an industry, efficiently and economically operated, 
in the United States; 

(2) For the purpose of the investigation so instituted, the following 
are hereby named as parties upon which this notice of investigation 
shall be served: 

(a) The complainant is— 

Beloit Corp. 
1 St. Lawrence Avenue 
Beloit, Wis. 53511 

(b) The respondents are the following companies alleged to be 
engaged in the unauthorized importation of certain headboxes and 
papermaking machine forming sections for the continuous production 
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of paper, and components thereof, into the United States, or in their 
sale, and are parties upon which the complaint is to be served: 
Aktiebolaget Karlstads KMW Johnson, Inc. 
Mekaniska Werkstad 5821 Park Road 
Fack S-651 01, Karlstad Charlotte, N.C. 
Sweden 28209 
Scott Paper Co. Procter & Gamble Co. 
Scott Plaza 6100 Center Hill Road 
Philadelphia, Pa. 19113 Cincinnati, Ohio 45224 
Crown Zellerbach Fort Howard Paper Co. 
1 Bush Street Muskogee, Okla. 74401 
San Francisco, Calif. 94119 

(c) Louis S. Mastriani, U.S. International Trade Commission, 701 E 
Street NW., Washington D.C. 20436, is hereby named Commission 
investigative attorney, a party to this investigation; and 

(3) For the investigation so instituted, Chief Administrative Law 
Judge Donald K. Duvall, U.S. International Trade Commission, 701 
E Street NW., Washington, D.C. 20436, shall designate the presiding 
officer. 

Procter & Gamble Co., Scott Paper Co., Crown Zellerbach, and Fort 
Howard Paper Co., have been named as party respondents in para- 
graph (2)(b) above on the basis of the informal investigation by the 
Commission investigative attorney. That informal investigation 
revealed that the articles in question are imported as component parts 
and thereafter are assembled at the facilities of these companies, 
thereby forming the basis of the allegation in the complaint of direct 
infringement. 

Responses must be submitted by the named respondents in ac- 
cordance with section 210.21 of the Commission’s Rules of Practice 
and Procedure (19 CFR 210.21). Pursuant to sections 201.16(d) and 
210.21(a) of the rules, such responses will be considered by the Com- 
mission if received not later than 20 days after the date of service of 
the complaint. Extensions of time for submitting a response will not 
be granted unless good and sufficient cause therefor is shown. 

Failure of a respondent to file a timely response to each allegation 
in the complaint and in this notice may be deemed to constitute a 
waiver of the right to appear and contest the allegations of the com- 
plaint and this notice, and to authorize the presiding officer and the 
Commission, without further notice to the respondent, to find the 
facts to be as alleged in the complaint and this notice and to enter 
both a recommended determination and a final determination con- 
taining such findings. 

The complaint, except for confidential information contained 

herein, is available for inspection by interested persons at the Office 
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of the Secretary, U.S. International Trade Commission, 701 E Street 
NW., Washington, D.C. 20436, and in the Commission’s New York 
City office, 6 World Trade Center, New York, N.Y. 10048. 

By order of the Commission. 

Issued: April 1, 1980. 


Kennetu R. Mason, 
Secretary. 
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